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Bank Not Liable to Co-partners Where Partner 
Deposited Checks in Personal Account 


Violation of a duty to deposit an endorsed check in a par- 
ticular account, which is all that the partnership agreement in 
the case at bar provided, does not make a forgery out of the 
endorsement. The partnership agreement in the instant case 
stipulated that “all moneys which shall from time to time be 
received for and on account of the co-partnership, not required 
for current expenses, shall be deposited immediately in a bank, 
chosen by the co-partnership as the depositary of the co- 
partnership funds, in the same checks, drafts, bills, cash or 
remittances in which they are received, and all disbursements 
for and on account of the co-partnership shall be made by 
check on such bank or banks; any two of the parties hereto may 
sign checks.” 

One of the partners endorsed and deposited partnership 
checks in his personal account instead of the partnership ac- 
count. It was held that the partner certainly had ostensible 
authority to endorse checks. The vice of the transaction was 
not the endorsement of the checks, but the partner’s subsequent 
failure to deposit them in the partnership account. This con- 
stituted a violation of duty to his partners, but it did not make 
his endorsement a forgery. This was decided by the Appellate 
Court of Illinois in the case of Kallison v. Harris Trust & 
Savings Bank, 86 N. E. Rep. (2d) 858. The following is the 
opinion of the court: 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §415. 
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Plaintiffs as copartners brought suit against defendants to recover 
$12,077.99 on the endorsement of two checks alleged to have been 
forged by their other partner, Samuel Lamm. The complaint con- 
sisted of two counts, the first at law, and the second in chancery for 
an accounting and dissolution. Defendant Lamm’s motion to dismiss 
the second count was overruled, but the court sustained a like motion 
made by all the defendants as to the first count for failure to state a 
cause of action, and entered an order dismissing that count, from 
which plaintiffs have taken an appeal. 

The sole question presented is as to the sufficiency of the first count 
of the third amended complaint (hereinafter referred to as the com- 
plaint), from which it appears that on June 25, 1946 a partnership 
agreement was entered! into by plaintiffs with Lamm, wherein they 
agreed to conduct their partnership business under the firm name and 
style of Commander Products, at 1260 South Michigan avenue in 
Chicago. To the initial capital for the partnership, each of the plain- 
tiffs contributed $12,500 in cash. Lamm’s contribution consisted of 
an assignment to the partnership of his interest to an exclusive distri- 
bution contract with Globe Engineering Company which was appraised 
at $12,500. 

Paragraph 9 of the partnership agreement provided that none of 
the parties should, without the consent of the others, sign any written 
documents of indebtedness on behalf of the partnership. In paragraph 
12 it was agreed that a complete and accurate record book of the part- 
nership business should be kept, subject to the inspection of each part- 
ner. Paragraph 13 provided that none of the parties should accept 
any bill, check or other security in the name of the firm except in the 
due course of the partnership business, and in paragraph 14 it was 
stipulated that “all moneys which shall from time to time be received 
for and on account of the co-partnership, not required for current ex- 
penses, shall be deposited immediately in a bank, chosen by the co-part- 
nership as the depositary of the co-partnership funds, in the same 
checks, drafts, bills, cash or remittances in which they are received, 
and all disbursements for and on account of the co-partnership shall 
be made by check on such bank or banks; any two of the parties hereto 
may sign checks.” 

It is further alleged in the complaint that at the date of the execu- 
tion of the partnership contract, Lamm orally agreed to close his in- 
dividual account in the name of Commander Products Company at the 
bank where the account was carried by him, and not to do any busi- 
ness under that name. The only account which the copartners main- 
tained was at the First National Bank of Chicago in the name of the 
copartnership, and prior to February 14, 1947 all checks received 
from various customers, including Spiegel, Inc., were made payable to 
Commander Products Co., 1260 South Michigan avenue, Chicago, were 
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endorsed as follows: “Pay to the order of the First National Bank of 
Chicago, Commander Products” and were deposited to the copartner- 
ship account with that bank. Checks of that nature and description 
were issued by Spiegel, Inc. on the Harris Trust and Savings Bank. 
One check, in the amount of $3,528, was dated January 17, 1947, and 
the Harris Trust and Savings Bank paid that when deposited to the 
account of the copartnership at the First National Bank of Chicago. 
Another check by Spiegel, Inc. was drawn in like manner on the Man- 
hattan Company of New York, similarly endorsed and deposited to the 
account. That check was dated January 2, 1947. 

It is alleged that without the knowledge or consent of plaintiffs, 
Lamm, with intent to cheat and defraud the copartnership and to 
appropriate the funds to his own use, and not in the regular course of 
business, personally called on Spiegel, Inc. on or about February 14, 
1947 and received from it a check payable to the order of Commander 
Products Co., 1260 South Michigan Avenue, in the amount of $1,037.- 
23, drawn on the Harris Trust and Savings Bank, and placed the en- 
dorsement thereon: “Pay to the order of Merchandise National Bank 
of Chicago, 5825 Chicago, Ill. 5825, Commander Products Co.”; that 
thereafter, without knowledge of the plaintiffs, he again called at Spie- 
gel, Inc. and procured a check from it dated February 20, 1947 in the 
amount of $11,040.76, payable to the order of Commander Products 
Co., 1260 South Michigan avenue, Chicago, Illinois, on the Harris 
Trust and Savings Bank, which was similarly endorsed; that both 
checks were deposited to his personal account then kept at the Mer- 
chandise National Bank of Chicago; that on the date of the deposit 
of these checks the assets of the copartnership consisted of not more 
than $7,500, and the liabilities exceeded $18,000; that plaintiffs first 
discovered the collection of the amount evidenced by the check dated 
February 20, 1947 on or about February 24, 1947, whereupon they 
immediately notified Spiegel, Inc., as well as Merchandise National 
Bank, and thereafter, March 1, 1947, they addressed a written com- 
munication to the Harris Trust and Savings Bank and to the Mer- 
chandise National Bank “notifying them of the forgeries and demand- 
ing payment of the checks to the co-partnership”; that thereafter, on 
March 9, 1947, they discovered the collection of the check in the 
amount of $1,037.23, and on the following day notified the two banks 
in writing “of the forgery of that check.” Both banks declined pay- 
ment. 

The complaint further alleges that at the time of the deposit of the 
check in the amount of $11,040.76 plaintiffs discovered that Lamm 
had in his personal account at the Merchandise National Bank ap- 
proximately $693 ; that although the check is dated February 20, 1947, 
he actually received it about 2:00 p. m. on February 21, 1947, and 
deposited it at the bank after banking hours, drew against the uncol- 
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lected check to his personal account $8,600, and the bank “then and 
there cashed that check out of the proceeds of the uncollected check 
which was deposited after banking hours”; that thereafter on Febru- 
ary 24, 1947 Lamm drew another check on that bank in a similar man- 
ner in the amount of $3,100, leaving in the account the approximate 
sum of $34. 

It is alleged that Spiegel, Inc. had no business dealings with Lamm 
individually, all transactions being with the copartnership, and that 
the two checks issued by Spiegel, Inc. were intended to be issued and 
delivered to Lamm to be deposited to the copartnership account. 

Plaintiffs’ claim under count 1 rests primarily on the contention 
that Lamm committed a forgery in endorsing the checks which were 
made payable to the Commander Products Co., the name used by him 
before entering into partnership with plaintiffs, and their counsel 
frankly conceded on oral argument that if he could not establish for- 
gery on the part of Lamm, his clients could not recover against either 
of the banks. 


Within the salient provisions of the partnership agreement, it seems 
clear to us that Lamm was not only not prohibited from endorsing 
checks payable to the partnership but was required to do so, inasmuch 
as checks had necessarily to be endorsed in order to comply with para- 
graph 14 of the agreement. He certainly had ostensible authority to 


endorse checks. The vice of the transaction was not the endorsement 
of the checks, but Lamm’s subsequent failure to deposit them in the 
partnership account. This constituted a violation of duty to his part- 
ners, but it did not make his endorsement a forgery. None of the cases 
cited by plaintiffs, People v. Esrig, 240 App. Div. 300, 270 N. Y. S. 
372; Quick Service Box Co. v. St. Paul Mercury Indemnity Co., 8 Cir., 
95 F. 2d 15; Segal v. National City Bank of New York, 183 Misc. 
994, 52 N. Y. S. 2d 727, reversed on another point 269 App. Div. 986, 
58 N. Y. S. 2d 261; People v. Van Skander, 20 Cal. App. 2d 248, 66 
P. 2d 1228; and Commercial Cas. Ins. Co. v. Pearce, 320 Ill. App. 221, 
50 N. E. 2d 484, hold, under similar facts, that an endorsement such 
as this was, constitutes forgery. Three of the five decisions cited are 
criminal cases in which breach of plain restrictions of partnership 
agreements prohibiting the signing of names to checks on the partner- 
ship account or unauthorized endorsements were involved. None of the 
cases cited applies the rule for which plaintiffs contend to third persons 
who act in reliance on the partner’s signature, without knowledge of 
his want of authority. Nor is either of the two civil cases cited, the 
Quick Service Box Co. and the Segal opinions, applicable to the cir- 
cumstances of this proceeding. In the Quick Service Box Co. case, the 
forgery, which was there held to be covered by a fidelity bond, was ef- 
fected by the issuance of checks in the name of the employer in violation 
of authority and in disobedience of express instructions. In the Segal 
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case the court held that a secret partner of a drawer of a check, who 
had, himself, no right to draw the checks, had no actual or implied au- 
thority to endorse the payee’s name by mere reason of the fact that he 
was a secret partner of the drawer. 

Concededly neither of the banks had knowledge that the checks in 
question belonged to the partnership because they had never been ad- 
vised of the formation thereof. Under the circumstances, Bacher, 
Adm’x, v. City National Bank of Philadelphia, 347 Pa. 80, 31 A. 2d 
725, and Strong, Adm’x, v. City National Bank of Philadelphia, 355 
Pa. 390, 50 A. 2d 323 (which followed and approved the Bacher 
opinion), are more nearly in point. These cases, the second an “after- 
math” of the first, involved misappropriation by an attorney repre- 
senting the administratrix of an estate. He had written power of attor- 
ney authorizing him to endorse all checks payable to the estate and to 
deposit the funds in his attorney’s account. He endorsed two checks 
payable to the estate and deposited them in his personal account. The 
estate sought to hold the cashing bank liable on the ground that the 
attorney’s authority to endorse the checks in the name of the estate 
was limited to the endorsement of checks which he had! deposited in his 
attorney’s account. In the earlier opinion the reviewing court, in re- 
jecting this argument, said that [847 Pa. 80, 31 A. 2d 727] “if no such 
authorization [to endorse the checks] had existed, the bank clearly 
would have been liable for paying out funds on the basis of an unau- 
thorized indorsement of the payee’s name. But Ballen [the attorney] 
did have the power to indorse, and if the bank did not actually know 
that he had! been directed to deposit the checks in his attorney’s ac- 
count it would not be liable because of his violation of this instruction 
and his misappropriation of the funds after receiving them upon his 
authorized indorsement ; it was not under a duty to investigate whether 
he was committing a breach of his obligation as fiduciary in depositing 
the checks to his personal credit.” A concurring opinion in the earlier 
citation clearly points out that Ballen’s authority to endorse could not 
be wiped out by his subsequent misappropriation of the checks by de- 
positing them in his personal account, saying: “As far as the bank was 
concerned, Ballen’s authority to endorse was not conditioned upon his 
depositing the funds so collected in his attorney account. His failure 
so to deposit was a breach of his trust, but the bank was protected in 
accepting the endorsement by the second thing authorized in his letter 
of attorney, to wit: ‘to indorse any and all checks.’ What he did with 
the funds he collected by the authorized endorsement was of no legal 
moment to the bank unless it had ‘actual knowledge that the fiduciary’ 
was ‘committing a breach of his obligation as fiduciary in making such 
deposit’ in his personal account. See Sec. 9 of the Uniform Fiduciaries 
Act of 1923, P. L. 468, 20 P. S. § 3393.” These well-reasoned decisions 
indicate that violation of a duty to deposit an endorsed check in a par- 
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ticular account, which is all that the partnership agreement in the case 
at bar provided, does not make a forgery out of the endorsement. 
Plaintiffs’ contention that Lamm’s endorsement constitutes a forgery 
is founded entirely on the premise that “Lamm had no power to endorse 
checks payable to the partnership for deposit to his individual account 
which was not a partnership account,” and their counsel argue that 
the partnership agreement required two things: (1) that checks pay- 
able to the partnership shall be the same checks deposited in the bank 
where the partnership account was kept, and (2) that the withdrawal 
of the funds was to be by check signed by two of the partners; and 
“here,” they say, “both terms of the agreement were violated.” We 
can readily agree that Lamm violated the provisions of the agreement 
as to his partners, but it would be a strained construction to hold that 
he had no authority to endorse checks which the bank, without knowl- 
edge of the existence of the partnership, was called upon to honor. 

The banks contend that even if the checks were forged (which of 
course they do not concede), plaintiffs are precluded from relying on 
the forgery. Section 23 of the Uniform Negotiable Instruments Law 
(Ill. Rev. Stat. 1947, ch. 98, par. 43) provides as follows: “Where a 
signature is forged or made, without authority, it is wholly inoperative, 
and no right to retain the instrument or to give a discharge thereof, or 
to enforce payment thereof against any party thereto, can be acquired 
through or under such signature, unless the party against whom it is 
sought to enforce such right is precluded from setting up the forgery 
or want of authority.” There is nothing in the complaint to attribute 
to the cashing bank knowledge that the checks belonged to the partner- 
ship. Lamm had done business under the name “Commander Products 
Co.” and during that time had an account under that name in the Mer- 
chandise National Bank. Without notifying the bank that they had 
become partners of Lamm, the plaintiffs had adopted a name decep- 
tively similar to Lamm’s trade name, merely leaving off the “Co.” 
Moreover, they permitted checks payable to the partnership to be 
made payable to the name “Commander Products Co.,” which was not 
the name of the partnership but was Lamm’s individual trade name. 
This, under fundamental principles of law, constituted an estoppel. 
Arnold v. Hart, 176 Ill. 442, 52 N. E. 936; Wiser v. Springside Coal 
Mining Co., 94 Ill. App. 471. In Hubbard v. Tenbrook, 124 Pa. 291, 
16 A. 817, 2 L. R. A. 823, 10 Am. St. Rep. 585, the agent of undis- 
closed principals conducted a grocery business in the agent’s name. 
On discovering the existence of the agency, a creditor of the agent sued 
the undisclosed principals, who sought to defend on the ground that 
the agent had violated instructions in buying on credit. The court, in 
denying this defense, said “No exact precedent has been cited. None is 
needed. The rule so vigorously contended for by the plaintiff in error, 








THE BANKING LAW JOURNAL 627 


that those dealing with an agent are bound to look to his authority, 
is freely conceded; but this case falls within the equally established 
rule that those clothing an agent with apparent authority are, as to 
parties dealing on the faith of such authority, conclusively estopped 
from denying it.” Plaintiffs certainly permitted Lamm to continue to 
hold himself out as a sole trader doing business under the name of 
Commander Products Co., and should now be estopped from contending 
that checks issued in that name which were the actual property of 
Commander Products, a partnership, could not be endorsed by Lamm. 
See to the same effect Dixon Livery Co. v. Bond, 117 Va. 656, 86 S. E. 
106, L. R. A. 1916A, 1211; Locke v. Lewis, 124 Mass. 1, 26 Am. Rep. 
631; and Stacey v. Decy, 101 Eng. Reprint 1021. 

It is one of plaintiffs’ contentions that the doctrine of innocent 
holder is inapplicable to a forgery. We have no quarrel with the rule 
announced in the cases cited, People v. Heinzelman, 351 Ill. 402, 184 
N. E. 600, and Cosmopolitan State Bank v. Lake Shore Bank, 343 III. 
347, 175 N. E. 588, but in view of our conclusion that there was no 
forgery, the doctrine becomes inapplicable under the circumstances 
of this case. 

For the reasons indicated we are of the opinion that the Circuit 
Court properly dismissed the third amended complaint against the two 
banks, and the judgment is therefore affirmed. 

Judgment affirmed. 


Bank’s Acceptance of Check by Telephone Not Valid 


Acceptance of a check must be in writing. A telephone 
conversation by the payor bank to the payee bank that a check 
will be accepted for payment is not in law an acceptance, 

On September 20, 1947 depositor drew a check for $5,000 
on her bank. On September 23, 1947, before depositor’s ac- 
count had been charged in ledger of bank with check, depositor 
signed and delivered to a bank official an order to stop payment 
on this check. At this time the check was in the bank and the 
treasurer of the bank had stated in a telephone conversation 
with the president of the bank in which payee had deposited 
the check that check was good. 

It was held that payor bank did not have the right to pay 
check to payee bank in which payee had deposited the check. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §9. 
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At the time the order to stop payment on the check was given 
the bank had not accepted it for payment nor paid the check. 
This was decided in the case of Keller v. Fredericktown Sav- 
ings Institution by the Court of Appeals of Maryland, 66 Atl. 
Rep. (2d) 924. ‘The opinion of the court is as follows: 


On September 20, 1947, Mrs. Keller (appellant) was a depositor 
with the Fredericktown Savings Institution, a body corporate (ap- 
pellee), a bank located at Frederick, Maryland, and had been for many 
years prior thereto. On that day she drew a check for $5,000.00 on 
said bank to the order of the Allied Realty Corporation. The check 
was not certified. On September 23, 1947, she signed and delivered 
to a bank official an order to stop payment on this check. The check 
was thereafter paid by the bank. She instituted suit against the bank, 
which was tried in the Circuit Court for Frederick County before a 
judge, without the aid of a jury. A verdict was rendered for the bank 
and judgment being entered thereon, the case comes to this court on 
appeal. he 

On the morning of September 23, 1947, at nine o’clock, Mr. Al- 
baugh, treasurer of appellee, received in the mail from the Bank of 
Bethesda, Bethesda, Maryland, the check in question, together with 
the following instructions in writing from that bank: “Check by Miriam 
Strouse Keller payable Allied Realty Corp. Upon receipt, please 
wire if paid or if not paid—collect.” The payee named in the check 
had deposited it in the Bank of Bethesda. Mr. Albaugh called Mr. 
Bogley, President of the Bank of Bethesda, by telephone and told him 
the check was good, and he was “remitting for it.” He deducted 
two dollars for service charge, drew a draft on the Riggs National 
Bank of Washington for $4,998.00, “placed it in an envelope, sealed 
it and placed a 3-cent stamp on it and put it in the mail basket for 
delivery to the Post Office when the clerk went to the Post Office the 
next time.” At that time “the draft was recorded on the draft regis- 
ter, which is our book where we record all drafts we issue on any of 
our correspondent banks. ... A credit slip was made to the Riggs 
National Bank of Washington for $4,998, crediting the Riggs National 
Bank for the amount of the draft we had drawn on them... . The 
debit, of course, was Mrs. Keller’s check,” which check was placed “in 
the tray we have for placing that kind of item, which all items like that 
must go through the proof machine before the bookkeepers get it.” 
“Q. Then they go to the bookkeeping department where they are 
actually entered up and stamped? <A. That’s right.” Mrs. Keller’s 
account had not been charged on the ledger of the bank at the time the 
order to stop payment was given. 

Mrs. Keller says she called at the bank between eleven and eleven 





aay _ 





| 
: 
i 
: 









THE BANKING LAW JOURNAL 629 


fifteen that morning and saw Mr. Griffin, vice president of appellee, 
with whom she had transacted business for years. Mr. Griffin said 
he did not see her until he came in from lunch, but this discrepancy 
in time when they met at the bank that day is immaterial. They did 
meet, and the check was at the bank at that time. He procured for 
her a form to stop payment on this check, which he filled out and 
Mrs. Keller signed. Even though the check on which she gave a 
written order on the bank to stop payment was in the bank at the time, 
which he knew, he seemed to think that what Mr. Albaugh had done 
in the matter might prevent Mrs. Keller from stopping payment on 
the check, and he says he took the stop payment order conditionally. 
Of course, the order was either effective or futile. He had no 
authority or right to accept the order conditionally. These are the 
facts in the case, and present the single question: Did the bank have 
a right to pay the check to the Bethesda Bank and charge the same 
to appellant’s account, under the circumstances in the case? 


It may be said generally that the relation of a bank and a de- 
positor is that of debtor and creditor; the money deposited in it is 
regarded as a loan to the bank by the depositor, with the right of the 
depositor to draw on it to the extent of the deposit. A check drawn 
by the depositor for a given sum of money to a person named therein 
is not an assignment, because the bank owns the money deposited, 
subject to the right of the depositor to draw on it. 


Acceptance of a check must be in writing. Article 13, secs. 151 
and 204, Code 1939. <A telephone conversation by the payor bank 
to the payee bank that a check will be accepted for payment is not in 
law an acceptance. The payee bank could not successfully sue the 
appellee in this case if the check in question had not been paid to it, 
because there was no acceptance in writing of the check by the ap- 
pellee. Gruber v. Bank of America, 127 Misc. 132, 215 N. Y. S. 
222; Ballen & Friedman v. Bank of Krenlin, 37 Okl. 112, 180 P. 539, 
44 L. R. A., N. S., 621; Snyder & Blankfard Co. v. Farmers’ Bank, 
178 Md. 601, 16 A. 2d. 837; Anderson v. Gill, 79 Md. 312, 29 A. 527, 
25 L. R. A. 200, 47 Am. St. Rep. 402. 

If a check is cashed at the window of the bank upon which it is 
drawn, of course the check is dead. If a check is sent through the 
mail by a bank, for collection or payment to the bank on which it is 
drawn, and that bank charges the check on its books to the account of 
the drawer of the check or gives credit for it on its books to the account 
of the payee bank, this is equivalent to payment and the check is dead. 
9 C. J. S., Banks and Banking, § 245, page 502. 

In the case of Exchange Bank v. Sutton Bank, 78 Md. 577, 28 
A. 568, 564, 28 L. R. A. 173, the Sutton Bank was indebted to the 
Exchange Bank. It drew a check to the order of Jones, the cashier 
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of the Exchange Bank, on J. J. Nicholson & Sons, for the amount of 
the indebtedness, which was signed by the cashier of the Sutton Bank, 
and mailed it to the Exchange Bank on the 9th of January, 1892. 
The Exchange Bank received it on the 13th of January and on that 
day forwarded it by mail to J. J. Nicholson & Sons, endorsed as fol- 
lows: “For collection and credit account of Exchange Bank, Jan. 
18th, 1892, of Wheeling, West Va., John J. Jones, Cash.” Each bank 
had an account with Nicholson & Sons. It was received on the 14th 
and was stuck upon a file where were generally placed checks of this 
kind. There was money on deposit of the Sutton Bank to pay the 
check. Later in the day the check was taken from the file and entered 
to the debit of the defendant’s account, but was not entered as a credit 
to the account of the plaintiff before Nicholson made an assignment for 
benefit of creditors. It was said: “The evidence is clear that they 
did not transfer the credit for the amount of the note from the de- 
fendants to the plaintiffs. . . . and the failure to make such transfer 
Was equivalent to a refusal to accept and pay.” 

“Where the drawee is acting in the dual capacity of collecting 
agent of the holder and as drawee, there can be no acceptance by 
delivery until the bills are passed through the books of the bank, 
charging the account of the drawer and crediting the account of the 
remitting bank, and making a completed transaction. Exchange Bank 
v. Sutton Bank, supra.” First Nat. Bank v. First Nat. Bank, 1913, 
127 Tenn. 205, 154 S. W. 965, 967, 968. 

In Hunt v. Security State Bank, 91 Or. 362, 179 P. 248, 251, it is 
said: “The instructions to the defendant were to ‘remit in Portland 
exchange.” The Woodburn bank did not draw or mail its draft for 
the purpose of remitting to the United States National Bank of Port- 
land until after Hunt countermanded payment of the Burdick check, 
and therefore we need not decide whether payment was completed 
when the draft was deposited in the post office or when received by 
the Portland bank. . . . When Hunt ordered the defendant not to 
pay the check the bank had done nothing more than to satisfy itself 
that the check was genuine, and that there was sufficient funds to pay 
it, and to stamp it ‘Paid,’ and to place it upon the spindle. All this 
was merely preparing to pay; it was simply a step towards payment; 
it was not payment. No entry was made on the books. The drawer 
was not charged; the holder was not credited. It may be assumed 
that the bank intended to make appropriate entries on its books 
and to remit; but we are confronted wth a situation where the bank 
had not yet executed! its intention. An intention to pay is not pay- 
ment. What the bank did was done in contemplation of payment; but 
payment was not completed.” See Beutel’s Brannan Negotiable In- 
struments Law, Seventh Edition, page 1233, for comment on this case. 
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Sokoloff v. National City Bank, 250 N. Y. 69, 164 N. E. 745; 
Guardian Nat. Bank v. Huntington County State Bank, 206 Ind. 
185, 187 N. E. 388, 92 A. L. R. 1056; Davison v. Allen, 47 Idaho 
405, 276, P. 43, 68 A. L: R. 856; 7 Am. Jur., sec. 602, page 437; 
9 C. J. S., Banks and Banking, § 344, page 692; Universal Supply 
Co. v. Hildreth, 287 Mass. 538, 192 N. E. 23, 94 A. L. R. 1389; 
U. L. A. vol 5, part 2, pg. 690 (190 Payment after stop order). 

In this case, at the time the order to stop payment on the check 
was given the appellee had not accepted it for payment nor paid the 
check. It would be strange, under these circumstances, if the appel- 
lant could not stop payment on this check when no parties to the 
transaction would be harmed. By stopping this check the holder 
would be relegated to a suit at law against Mrs. Keller, and her 
responsibility thereon would be decided at the trial of the case. 

We conclude that the learned judge below was in error in holding 
that the bank was not liable to Mrs. Keller, and the judgment ap- 
pealed from is reversed. 

Judgment reversed, and judgment entered for appellant for 
$5,000.00, with interest from September 23, 1947, and costs. 





FOREIGN EXCHANGE CONTROL 
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——a complete accounting system which enables 
foreign departments to determine with accuracy 
the daily position without danger of unneces- 
sary errors. 


This is the first book of its kind to be published offering 
a complete system of accounting control for all foreign 
exchange transactions with reproductions of all the neces- 
sary forms and vouchers required to put the system into 
use. 


The author has had over thirty years accounting expe- 
rience both in this country and abroad and as an auditor of 
an international banking concern he was able to observe the 
errors, controversies and losses caused to the institution 
through the lack of a fool-proof control system. 


It is as a result of this experience that he devised the 
present plan which is fully set forth in this book. 


Price $5.00 delivered 
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BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Proof of Payment of Notes by Circumstantial Evidence 


United States v. Jungels’ Estate, Supreme Court of Kansas, 207 Pac. Rep. 
(2d) 402 


The United States made a claim against the estate of a decedent 
on two notes which had matured about fourteen years before the 
claim was made. The administrator of the estate defended on the 
ground that the notes had been paid. It was held that the lapse of 
time along with other circumstantial evidence could be considered 
on the question of payment. While the statutes of limitation and 
non-claim do not run against the United States when suing in its 
sovereign capacity it is well established that when the United States 
brings an action for money it is governed by the rules of evidence 
just as any litigant. 


Action by the United States against the Estate of Charles Jungels, 
deceased, by demand in the probate court for payment of two notes 
given by decedent to the governor of the Farm Credit Administration. 
From a judgment on the jury’s verdict against plaintiff on appeal from 
the probate court’s order disallowing the demand, plaintiff appeals. 

Affirmed. 

Malcolm Miller, Assistant United States Attorney, District of Kansas, 
Topeka, argued the cause, and Lester Luther, United States Attorney, 
District of Kansas, Topeka, was with him on the briefs for the appellant. 

H. G. Engleman, of Salina, argued the cause, and B. I. Litowich, 
LaRue Royce, E. S. Hampton, H. H. Dunham, Jr., John Q. Royce, all 
of Salina, were with him on the briefs for the appellee. 

SMITH, J.—This action was begun by the United States of America 
making a demand in probate court in the estate of a decedent for the 
payment of two notes alleged to have been given an agency of the United 
States by decedent, and upon which it was alleged he had made only a 
small payment. This demand was made by the United States Depart- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1208. 
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ment of Agriculture, Farmers Home Administration. Amongst other 
things, it alleged that the Farmers Home Administration, an agency of 
the United States, became successor in interest to the Emergency Crop 
and Feed Loans made by the Secretary of Agriculture and Governor of 
the Farm Credit Administration and the loans made by the Resettlement 
Administration and the Farm Security Administration. The probate 
court disallowed the demand. On appeal the issues were submitted to 
a jury, which returned a verdict against the United States. Judgment 
was entered accordingly. The United States has appealed. 

The notes were given by the decedent to the Governor of the Farm 
Credit Administration, one for $50 May 15, 1934, and one for $100 May 
4, 1935. They bore interest at the rate of 514 per cent per annum and 
were each due October 31, 1934, and 1935, respectively. The demand 
was made May 26, 1948. It was denied by the probate court July 23, 
1948. The United-States duly appealed to the district court. 

When the appeal reached the district court the administrator of 
decedent’s estate filed an answer in which he admitted the execution 
of the notes. He denied, however, that no payments had been made 
other than those credited and alleged the notes had been fully paid. 

The Field Supervisors for the Farmers Home Administration testified 
that he was familiar with the notes; that they showed only a payment 
of forty-four cents on the principal and seven cents on the interest on 
one of them; that payments could have been made to various field repre- 
sentatives of the Emergency Crop and Feed Loan Office, mailed directly 
to the Governor of the Farm and Credit Administration or could have 
been mailed to Washington; that the notes and files kept by the United 
States were transferred directly from the Emergency Crop Loan Admin- 
istration at Denver. He also testified that if decedent had paid he surely 
would have protested all the dunning letters he had received on an 
account he did not owe; that he had tried to find decedent during his 
lifetime but was unsuccessful. The statement of account which showed 
$258.16 principle and interest was introduced. 

The administrator of the estate testified that decedent left an estate 
of approximately $4,500; that no claims other than the funeral claim and 
that of the government had been filed; that he knew nothing about the 
debt due the government and decedent kept no records; that decedent 
worked for him up to the time of his death at a salary of $35 per week 
plus a place to live, lights and fuel, and as far as he knew was able to 
pay his debts; that decedent paid most of his debts by cash and did not 
keep much of a checking account. 

The government witness being recalled testified that the principal 
indebtedness amounted to $149.31 and the interest to $108.35 and there 
was an interval from the time decedent left Luray, Kansas, about two 
years, until he was found in Salina, Kansas; that his agency could not 
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locate decedent; that after he was found in Salina the witness wrote at 
least four collection letters to him. 

At the close of the testimony the plaintiff moved for a directed verdict. 
This motion was denied. The trial court proceeded to instruct the jury. 
Amongst these instructions were 4, 5 and 7. They were as follows: 


“4, You are further instructed that in an ordinary case a creditor 
cannot wait more than five years to collect on a written note. If he does, 
the law protects the debtor and the latter may use the five years statute 
of limitations as an absolute defense to the plaintiff’s action. You are 
instructed that the statute of limitations does not run against the federal 
government, however, the fact that the statute of limitations does not 
apply against the federal government does not affect the operation 
against it of a presumption of payment from the lapse of time. The. 
presumption of payment from the lapse of time, however, as to debts 
due the government, is not conclusive but one which may be rebutted 
by evidence showing that no payment has actually been paid. 

“5. You are instructed that the notes sued upon in this case were 
executed and matured in 1934 and 1935, 18 or 14 years ago. The lapse 
after a debt is due over a considerable period of time may raise a legal 
presumption of payment and even if the period of time is less than the 
periods required by law to raise the presumption, it may be sufficient 
evidence of payment to warrant the inference of payment when con- 
sidered in connection with all the other circumstances of the case. So, 
if you find from all the evidence presented that it is more likely that 
these notes have been paid than that they have not, you will find for 
the defendant administrator. . 

“7. You are instructed that in connection with the long lapse of 
time in this case, you may take into consideration all the other facts 
such as the solvency of the debtor throughout the period, the fact that 
the debtor had real and personal property not exempt by law which 
could have been taken in execution, the presence or absence of a demand 
by the government.” 


The plaintiff made an objection to these instructions, which was 
overruled. The jury returned a verdict in favor of the administrator. 
The plaintiff moved for judgment notwithstanding the general verdict. 
The motion was overruled. 

The motion for a new trial was on the grounds that the trial court 
erred in overruling plaintiff’s motion for a directed verdict; in giving 
instructions 4, 5 and 7; that the verdict and judgment were contrary to 
the evidence and there was no evidence to support the verdict; and the 
trial court erred in overruling plaintiff's judgment notwithstanding the 
verdict. This motion was overruled. 

The United States has appealed. The specifications of error are that 
the trial court erred in overruling the motion of plaintiff for a directed 
verdict; in its instructions to the jury; in overruling plaintiff's motion 
for judgment notwithstanding the verdict; and in overruling plaintiff's 
motion for a new trial. 





636 THE BANKING LAW JOURNAL 


The plaintiff first argues here that the court erred in overruling its 
motion for a directed verdict. In this connection it first points out that 
loans made through the agencies mentioned to farmers were the acts of 
the United States in its sovereign capacity. 

There is no serious contention that such is not the rule. The trouble 
arises when we apply the rule to the facts in this record. The claim 
was contested by the defendant administrator on the theory that the 
lapse of time, together with other circumstances, could be considered 
on the question of whether the notes had been paid and that since the 
administrator of the estate denied the allegation that the notes had not 
been paid, then the question of whether they had been was a proper 
one to submit to the jury. 

The United States points out that only about thirteen or fourteen 
years had elapsed since the maturity of the notes in question. It argues 
the rule is there is no presumption of payment when less than twenty 
years have elapsed. Hence there could be no presumption of payment 
in this case. On the question of whether the court erred in overruling 
the motion of the United States for a directed verdict the United States 
argues that granted that the lapse of time should be considered along 
with the other evidence on the question of whether the notes had been 
paid, there was no other evidence and since the presumption of payment 
does not run against the government in its sovereign capacity, then there 
was no question to submit to the jury. 

This argument fails to give proper consideration to some circum- 
stances that appear in this record. Besides the lapse of time, there 
was evidence that decedent was not given to the practice of avoiding 
his obligations; that he died with an estate considerably more than 
sufficient to pay these two notes; that the government is usually diligent 
in collecting obligations due it. There was a further persuasive piece 
of evidence to the effect that decedent paid a note in full that was made 
after the last one of these notes. Just why the government accepted 
the payment and applied it to the payment of the new note rather than 
the old one does not readily appear. The debtor was dead when this 
claim was filed. His testimony on the question of payment was not 
available. In addition, there was evidence that the notes had been in 
possession of some two or three different federal agencies and the records 
of one of them had been transferred from an office in Wichita to the 
office of another agency in Denver. Also the same witness testified that 
payments could have been made to various field representatives of the 
Emergency Crop and Feed Loan office, mailed directly to the Governor 
of the Farm Credit Administration, the Regional Office of the Crop and 
Feed Loan Section of the Farm Credit Administration and payments 
could have been mailed to Washington; that it would have been possible 
to pay either in cash or by check. 





THE BANKING LAW JOURNAL 637 


Under such circumstances, it will not do to hold there was no other 
evidence of payment than the lapse of time. The trial court did not err 
in overruling the motion of the United States for a directed verdict. 

The theory upon which instructions No. 5 and 7 were given is ex- 
pressed in the rule found in a note at 1 A. L. R. 792. It is, as follows: 
“But while the lapse, after a debt is due, of a considerable period of time, 
less than twenty years, will not raise the legal presumption of payment, 
it may be evidence of payment sufficient to warrant the jury in inferring 
payment, when considered in connection with other circumstances.” In 
support of this rule the text cites: 

M’Murray v. M’Murray, 63 Hun 183, 17 N. Y. S. 657, 658, 45 Am. 
St. Rep. 2. In that case a mortgagor had remained in possession of a 
bond and mortgage for fifteen years. After his death the mortgagee 
assigned the deed and the mortgage and the assignee brought an action 
to foreclose it. The mortgagor during his lifetime was at all times solvent 
and able to discharge the mortgage. No effort was ever made to collect 
it during the fifteen years. The Court of Appeals of New York held 
that the mortgage must be presumed to have been paid. The court said: 
“The great lapse of time that the mortgagor had been in the undisputed 
lawful possession of this bond and mortgage, and that no effort had ever 
been made to collect either interest or principal by the mortgagee, afford 
a very high degree of evidence that, if the mortgage and bond ever had 
any validity, it had long been satisfied.” _ 

In Norton v. Aiken, 134 Ga. 21, 67 S. E. 425, 426, the court held: 
“The failure of a creditor to enforce collection of a note not under seal, 
but secured by deed, for more than fifteen years after maturity of the 
note, may be considered by the jury, in connection with other circum- 
stances, in determining whether payment of the note might be inferred.” 

In Garnier v. Renner et al., 51 Ind. 372, the note upon which suit 
was brought had been made August 20, 1859, and the action to collect 
it was commenced October 4, 1872. The maker of the note held it had 
been paid. The court said: 

“Payment, like any other fact, may be proved by circumstantial, 
as well as direct evidence. In the absence of a statute of limitations, 
payment was presumed, in the absence of explanatory circumstances, 
after twenty years. But it might, and still may be inferred, by the jury 
or court trying the cause, from circumstances, coupled with the lapse of 
a shorter period. 2 Greenleaf’s Ev., sec. 528; Denniston v. McKeen, 2 
McLean 253, Fed. Cas. Nio. 3,803. 

“The circumstances sought to be proved by the defendant, and ex- 
cluded by the court, was of such a nature as tended strongly to support 
the theory of the defendant, that the note had been paid. The conduct 
of Renner on that occasion was wholly inconsistent with the idea that 
the note was unpaid. He was pressed for money, and if the amount of 


the note was then due him and his partner from Garnier, it is hardly 
possible that he would not then have demanded its payment.” 
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In Mercantile Bank v. Hawe, 83 Mo. App. 214, the judgment was 
exhibited in the estate of a deceased in 1887. The judgment had been 
recovered in 1876. The defendant showed that the maker of the note 
had been in the city engaged in extensive business and solvent during 
all the years that had elapsed. The court said: “The burden of proof 
to show payment was wholly upon the defendant and while no legal 
presumption of payment arises from the mere staleness of a claim, short 
of the statutory period of limitation, such payment may be inferred 
by the jury from the lapse of time for a much shorter period coupled 
with other circumstances.” 


Lee v. Newell, 107 Pa. 283, was a suit to collect notes brought more 
than seven or eight years after they were taken. There is some evidence 
that the notes have been paid. The maker of the notes was dead. The 
court held: “A delay of seven or eight years in bringing suit on a spe- 
cialty, is slight evidence of payment, varying according to circumstances; 
and where it is submitted to a jury to infer payment from circumstances, 
the weight to be given to delay or promptness in bringing suit, is for 
them to determine.” 

The instructions to which objection was made simply submitted the 
issues in conformity with the foregoing rules. While the statutes of 
limitation and non-claim do not run against the United States when 
suing in its sovereign capacity it is well established that when the United 
States brings an action for money it is governed by the rules of evidence 
just as any litigant. See Chesapeake & Delaware Canal Co. v. United 
States, 3 Cir., 223 F. 926, L. R. A. 1916B, 734. 


The judgment of the trial court is affirmed. 





Check Not Taken as Holder in Good Faith and in 
Due Course 





Bonnette v. Ponthieux, Court of Appeal of Louisiana, 41 So. Rep. (2d) 127 





Plaintiff was not a holder in good faith and in due course of the 
check which serves as the basis for this action, where he had knowl- 
edge at the time that he allegedly acquired the check that it would 
be dishonored and knew the reasons therefor. Accordingly, he is 
bound by any and all equities existing between the maker and the 
original payee of the check. 


Suit by Cyprien Bonnette against Shelby Ponthieux on check. From 
a judgment for plaintiff for $462.73, the defendant appeals. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §629. 
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Judgment reversed and judgment entered in favor of defendant. 
Philo Coco, Marksville, for appellant. 
Earl Edwards, Marksville, for appellee. 


HARDY, J.—This is a suit in which plaintiff, claiming to be the 
holder in due course of a check in the sum of $525.00, seeks to recover 
said amount from defendant as the maker of said instrument. 

‘On or about January 15, 1948, defendant and A. B. Bonnette, plain- 
tiff’s brother, were negotiating with respect to the sale by Bonnette to 
defendant of a second-hand school bus. Defendant contends that he 
reached an agreement with Bonnette on the sale price of $525.00, and 
that he agreed to consummate the purchase upon making a “trial run” 
of the vehicle, to New Orleans and return, in order to determine whether 
or not the vehicle would serve his purpose. A. B. Bonnette strenuously 
denies any such conditional agreement, vigorously contending that the 
sale was completed and that he made no guarantee or warranty of any 
sort as to the condition of the bus. However this may be, it is estab- 
lished that defendant, Ponthieux, on or about the said date of January 
15, 1948, made and delivered to A. B. Bonnette a check in the sum of 
$525.00 drawn on Planters Trust & Savings Bank of Opelousas. It ‘is 
further established by the great preponderance of the evidence that de- 
fendant acquainted A. B. Bonnette at the time of the giving of the check 
with the fact that he, Ponthieux, had no account with the Planters Bank 
at Opelousas and that, consequently, the check was of no value. Pon- 
thieux explains this rather unorthodox procedure on the ground that 
A. B. Bonnette insisted on having something in the nature of a promise 
to pay the agreed purchase price, as evidence of their agreement, and, 
further, that in the dim light of his office the check was taken at random 
from a number of blank checks which he kept available for the use of 
his customers in the territory in which he was engaged in selling candy. 
This rather bizarre explanation is nonetheless corroborated as to its 
salient features by defendant’s wife and an employee, who also substan- 
tiate plaintiff’s testimony as to the conditional nature of his agreement 
to purchase the bus. 

In any event, a few days after the stated transaction, defendant and 
an employce set forth for New Orleans in the ex-school bus. Their jour- 
ney was fraught with inconvenience, trouble and difficulty. Tires blew 
out, the radiator hose and water pump gave way, necessitating replace- 
ment on arrival in New Orleans, and the motor consumed quantities of 
oil in the extent of some 17 quarts on the round trip, according to their 
testimony. Immediately upon the return to Marksville defendant sent 
word to A. B. Bonnette that he refused to purchase the bus. Bonnette, 
in response to defendant’s message, went to Ponthieux’s dwelling that 
same evening, at which time the parties heatedly discussed the matter. 
We call attention at this point to a significant bit of testimony on the 


- 
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part of one of plaintiff's witnesses in the instant case, who accompanied 
A. B. Bonnette to defendant’s domicile on the occasion of the event 
referred to. This witness testified that before the parties lapsed into 
the use of the French language, with which he was unfamiliar, he heard 
A. B. Bonnette make the statement to Ponthieux that he had not made 
any guarantee as to the condition of the bus. 

A short time after this interview, despite Ponthieux’s request for the 
return of his check and the rescission of the conditional agreement, A. B. 
Bonnette tendered the check in question to the Union Bank at Marks- 
ville, where, upon his endorsement, he received the sum of $525.00 in 
cash, and the bank transmitted the check for collection through its usual 
banking channels. Ponthieux, failing to receive the return of the check, 
became suspicious, called the bank, and was advised by the cashier, Mr. 
Gremillion, that the check had been cashed, upon receipt of which in- 
formation Ponthieux advised the said official of the bank that the check 
was no good, and that he had no account with the Planter’s Bank of 
Opelousas, and that, assuredly, it would be returned unpaid. In turn 
Mr. Gremillion contacted Mr. A. B. Bonnette and advised that he would 
be required to make good to the bank the amount he received. 


At this point, for the first time in this rather involved sequence of 
events, the plaintiff in this suit, Cyprien Bonnette, brother of A. B. 
Bonnette, appears as an actor in this comedy of errors. For it was at 
this stage that A. B. Bonnette contacted his brother, Cyprien, explained 
that he had spent the money he received from the bank, which he would 
have to make good, and asked his brother to make this amount good to 
the bank for him. Cyprien, obviously a model of brotherly devotion, 
immediately agreed, and produced the sum of $525.00 which he trans- 
mitted to Mr. Gremillion, cashier of the Union Bank at Marksville, 
either in person or by the hand of his brother, before defendant’s check 
was returned. Gremillion, at and upon receipt of the dishonored check, 
covered the amount with the sum furnished by Cyprien Bonnette, and 
delivered the check to Cyprien. Some time later Cyprien returned to 
the bank in person and tendered the check for collection. Despite Mr. 
Gremilion’s reminder that Ponthieux had no account with the drawee 
bank, Cyprien Bonnette insisted that the effort be made, and, on advice 
of Gremillion, deposited the check with the understanding that it would 
be charged to his account when it was returned unpaid. This event took 
place in due course, whereupon, after demand and refusal of payment by 
defendant, this suit was instituted. 


The defense is based upon two very obvious grounds, first, that plain- 
tiff was not a holder in due course, in good faith, and without knowledge 
of existing equities between defendant and A. B. Bonnette, the payee 
of the check, and, second, that the mechanical defects in the motor 
vehicle were of such a degree and extent as to make the same unaccept- 
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able to defendant. Specific allegations in support of these defenses were 
incorporated in defendant’s answer. 

After trial there was judgment in favor of plaintiff in the sum of 
$462.73, representing the amount sued for, less certain credits for re- 
pairs. In his judgment our learned brother of the District Court took 
occasion to observe that “plaintiff was not a holder in good faith and in 
due course of the check forming the basis of his suit, . . .” 

There is no possible question as to the correctness of the above 
quoted conclusion reached by the Judge of the District Court. Plaintiff 
not only was not a holder in due course and good faith but he was defi- 
nitely a holder in bad faith because he knew at the time that the check 
would be dishonored and the reasons therefor. Indeed, under the facts 
established upon trial of this case there is some serious question as to 
whether plaintiff in reality was the holder of the check. There are sub- 
stantial grounds which would justify the conclusion that the plaintiff, 
Cyprien Bonnette, never was the holder of the check, but that his only 
connection with this transaction was to advance his brother the sum of 
$525.00. However this may be, we think it unnecessary to indulge in a 
discussion of this point since, in our opinion, the matter may be easily 
disposed of on other grounds. 

Beyond any question of a doubt plaintiff was not a holder in good 
faith and in due course of the check which serves as the basis for this 
action, and, accordingly, he is bound by any and all equities existing 
between this defendant and A. B. Bonnette, the original payee of the 
check. 

It matters not that the seller made no express warranty of the ve- 
hicle, for it is well established in this State that a seller warrants the 
thing sold as being fit for the intended purpose, unless such warranty 
is expressly waived. Crawford v. Abbott Automobile Co., 157 La. 59, 
101 So. 871; Savoie v. Snell, 213 La. 823, 35 So. 2d 745. 

Under the provisions of Article 2520 of the Civil Code redhibition, 
that is, the avoidance of a sale by reason of vices or defects in the thing 
sold, is available to a buyer when such defects render the thing useless 
or make its use so inconvenient and imperfect “that it must be sup- 
posed that the buyer would not have purchased it, had he known of the 
vices”. 

We think it is definitely established in the instant case by almost un- 
controverted testimony that the bus in question was so afflicted with 
vices and defects of various kinds that this defendant, the buyer, would 
not have purchased the vehicle with knowledge of such defects. 

The evidence further preponderates in favor of defendant’s conten- 
tion that his purchase was continued upon the trial trip. The actions of 
both defendant and A. B. Bonnette are consistent with such a conclu- 
sion. It is further significant in this connection that A. B. Bonnette did 
not make the effort to enforce the sale and collect the purchase price, 
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but rather chose to burden his brother with the responsibility for at- 
tempting to collect an obligation which, on his part, would have been 
met with a direct and, apparently, a well substantiated defense. This 
may or may not have been planned or designed, but, in any event, the 
legal bad faith of this plaintiff opened the door to the same character 
and nature of defense as might have been asserted between the original 
parties. 

The defendant in the instant case has fully discharged the require- 
ments imposed by Article 2530 of the Civil Code of proving the existence 
of the vice before the sale. The New Orleans trip was made within a 
week of the negotiations and the record is utterly devoid of any evidence 
of intervening usage of the bus by defendant to an extent commensurate 
with unusual wear and tear which would have caused the imperfections 
and defects which made their appearance. 

For the reasons assigned the judgment appealed from is reversed and 
set aside, and there is now judgment in favor of defendant rejecting 
plaintiff's demands, together with all costs. 





Right of Surety on Note to Sue Principal 





Gay v. Powell, Court of Appeals of Georgia, 53 S. E. Rep. (2d) 581 





Where two sureties discharge a promissory note upon default of 
their principal, each paying one-half of the face amount of the note, 
they may bring a joint action on the note against such principal, or 
each of them may suc the principal separately, not on the note, but 
upon the implied promise of the principal to reimburse them. 


Action by C. C. Powell against J. H. Gay, Sr., upon an account. 
Judgment for plaintiff, and defendant brings error. 

Affirmed. 

C. C. Powell, whom we shall call the plaintiff, brought suit against 
J. H. Gay, Sr., whom we shall call the defendants, upon an account. 
There is attached to the petition a bill of particulars showing an item 
of $91 for cash money borrowed; another item or $150 for cash money 
borrowed; and another item of $312.50 designated as “to amount paid 
H. P. Plair by C. C. Powell as surety for J. H. Gay, Sr.” The jury re- 
turned a verdict in favor of the plaintiff for the third item of $312.50. 
The defendant filed a demurrer to the third item omitting the formal 
parts, as follows: “And now comes the defendant in the above stated 
case and before pleading to the merits of said cause, files this his de- 
murrer and motion to strike and for ground thereof says: This defendant 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $1486. 














THE BANKING LAW JOURNAL 643 


demurs to the third item on the bill of particulars attached to the peti- 
tion and moves to strike the same to-wit: “To amount paid H. P. Plair 
by C. C. Powell as surety for J. H. Gay Sr. . . . $312.50’ for the reason 
and upon the ground that it appears from the face of the petition and 
the bill of particulars, that said item refers to and constitutes a 
payment by the plaintiff to another to discharge a debt, default or mis- 
carriage of the defendant, and the same is required by law to be in writ- 
ing or authority for the payment thereof must be in writing in order to 
charge this defendant therewith, and the same shows on its face that it 
is not a legal charge against this defendant, and for the further reason 
that if the indebtedness is evidenced by writing or the authority to pay 
said debt was in writing, then this item should be based upon such writ- 
ing and not in a suit upon account.” The court overruled the demurrer 
and exceptions pendente lite were duly filed. The defendant, subject to 
the demurrer, filed an answer. We are not concerned with the answer 
with reference to the first two items. As to the third item the defendant 
denied indebtedness to the plaintiff and required strict proof of the 
legality of this charge. The evidence with reference to the third item 
is substantially as follows: The plaintiff stated that at the instance of 
the defendant that he and Broughton Williams as sureties, signed a note 
for the defendant for $600 payable to H. P. Plair; that at the time he 
signed as surety he placed with H. P. Plair, the payee, a collateral note 
for $300. This $300 note was payable to J. H. Powell, signed by one 
C. B. O’Kelley. The $300 collateral note was secured by a security deed 
of C. B. O’Kelley to J. H. Powell, the son of the plaintiff, which son owed 
the plaintiff. The $300 was paid and the plaintiff paid the same to- 
gether with $12 or $12.50. The overage above the $300 the witness pre- 
sumed was interest. H. P. Plair gave credit for the $312.50 on the note 
of $600 on which the plaintiff was surety. 

J. H. Powell testified substantially that he owed his father about $400 
for the purchase of land and that he received the note from C. B. O’Kel- 
ley which was paid to witness and that he paid his father with that note 
and that he owed his father $100 besides the O’Kelley note. Witness’ 
best recollection was that O’Kelley paid him the $300 and that he paid 
another $100 to his father to make up the $400. 

O’Kelley testified substantially that he executed the note for $300 
which was due February 15, 1945, and that on February 13, 1945, he 
paid the $300 to H. P. Plair (the payee in the $600 note). When the 
$300 was paid by O’Kelley to Plair, Plair returned the $300 note together 
with the recorded deed, to O’Kelley. 

H. P. Plair testified substantially that the O’Kelley note was paid to 
him and was credited on the note of Gay in the principal sum of $600. 
The O’Kelley note was put up with witness as collateral. The note was 
in the hands of the witness and the witness had orders from “Mr. Pow- 
ell” when it was paid, to give O’Kelley his note. Mr. Gay was not there 
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when O’Kelley paid the note. Mr. Williams, the other surety, paid the 
balance of the $600.00 and witness turned the note over to Williams. 
The witness wrote Mr. Gay about the $600 note, then Williams came in 
and paid the balance to the witness. The witness then turned the $600 
note which the plaintiff and Williams had signed as sureties, over to the 
defendant Gay. The witness credited the $300 paid by O’Kelley on the 
back of Gay’s note for $600. Witness received some payments from Gay 
on the $600 note. There was introduced the O’Kelley note marked 
“paid February 13, 1945 .. . J. H. Plair.” 

The defendant J. H. Gay, Sr. testified that he did not know any- 
thing about the item of $312.50 except what he heard. Witness stated 
that he met Williams in Moultrie at the time Williams informed the 
defendant that he had taken up the note that he, Williams and C. C. 
Powell, signed, and would like for Gay to pay it. At that time the de- 
fendant paid to Williams $125.00 and later paid $55. The defendant 
had been making payments all along on the $600 note before Williams 
got it. When he paid Williams this amount of $180, the note was turned 
over to witness. There were no credits on it; it was not even transferred 
to Williams. It was not recorded and witness destroyed it. Witness 
proffered the checks of $125 and $55. Witness never heard of the plain- 
tiff having paid on defendant’s note until long afterwards. On cross 
examination this witness testified that he had two checks he paid Wil- 
liams; that he had some letters from Plair; that “I thought I was keep- 
ing up the interest. I destroyed the note because I wanted it out of the 
way. These cancelled checks show that I paid Mr. Broughton Williams 
$125.00 and $55.00. That’s all I paid to him. I didn’t pay Mr. C. C. 
Powell anything on the note because I don’t figure I owed him anything. 
The note was paid. I didn’t say that I didn’t figure I owed him any- 
thing because he was my brother-in-law. I paid Mr. Williams $125.00 
and $55.00. That was what I figured was the balance of the note. I 
did not know that Mr. Powell had paid any $312.50 on that note. I had 
paid Mr. Plair all along and when Mr. Williams told me he had the note 
and the amount due on it, I figured that the amount he claimed was 
approximately correct. There were no credits on the note at all and it 
seemed that Mr. Plair did not keep any books on it. Mr. Williams met 
me and told me he had the note and wanted his money and I paid him 
and got the note.” The defendant offered in evidence the $125 check 
and the $55 check which he paid to Williams. 

H. P. Plair, the payee in the $600 note, recalled, testified that he 
credited the O’Kelley $300 note on the $600 note which the plaintiff, to- 
gether with Williams, had signed as sureties for the defendant and that 
he credited $12.50 as interest. 

The defendant filed his motion for a new trial on the general grounds 
and thereafter added certain special grounds. 
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Williamson & Crowe, Sylvester, for plaintiff in error. 
Ford & Houston, Sylvester, for defendant in error. 


GARDNER, J—1. We have set out the evidence with reference 
to the third item in the bill of particulars somewhat in detail. The evi- 
dence in some minor particulars is conflicting but it is sufficient to sus- 
tain the verdict. 

2. (a) Error is assigned in special ground one in the testimony of 
the plaintiff to the effect that the defendant told Powell that if he would 
go on the note of $600 as surety for the money borrowed from Plair that 
Williams would sign it as surety also; and error is assigned in the expla- 
nation of a witness with reference to the $300 note signed by O’Kelley 
to Plair for $300; and how the said note was paid and with reference to 
the paying of $12.50 additional. This testimony was admitted over. the 
objection of counsel for the defendant. It was objected to on the ground 
(1) it was irrelevant and immaterial because any transaction Powell 
had with Plair could not bind the defendant; (2) that there was no evi- 
dence that the defendant ever had any connection with the transaction 
between Powell and Plair or any knowledge of any transaction; that the 
O’Kelley note was not transferred to any person, not payable to Plair; 
that it was not shown that Plair had any right to the proceeds thereof 
and that such transaction between Powell and Plair could not bind the 
defendant; that the transaction as related between plaintiff regarding 
the O’Kelley note could not bind the defendant because there is no evi- 
dence that Gay invited payment by Powell or requested it and that 
Powell was under no obligation to pay Gay’s debts until a default by 
Gay. 

Under the facts of this case the overruling of the objection to this 
testimony was not error for any of the reasons assigned. ; 

(b) In the second ground of the amended motion error is assigned 
to the testimony of the witness H. P. Plair as set out above regarding 
the $600 note and as to how it was paid. The defendant assigns error 
because he moved to strike from the record the testimony of Plair with 
reference to the notes referred to by the said witness as having been 
turned over to him to secure that much of the note which Gay as maker 
and Powell and Williams, as sureties, signed as payable to the witness 
Plair, for the reason that same is not authorized by the petition and 
the pleading in the case, the plaintiff not suing upon any note as surety 
but the suit being upon open account and in order to render the testi- 
mony of the witness Plair competent, the suit should be brought upon a 
writing and not in a suit upon account, if the plaintiff is suing as surety, 
and upon the further ground that the defendant had nothing to do with 
the payment alleged to have been: made by the plaintiff or any knowl- 
edge of such payment, and that if such payment was made it was a 
voluntary payment; that the evidence which was admitted over objec- 
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tion was immaterial and prejudicial. There is no merit in this contention. 


(c) In special ground three error is assigned because it was admitted 
over the defendant’s objection, the O’Kelley note dated December 12, 
1944, and due February 15, 1945, for $300 payable to J. H. Powell signed 
by O’Kelley and marked paid February 13, 1945 bearing notation in the 
corner of the note “for balance of the purchase price of land.” Objec- 
tion was made to this testimony because it was irrelevant and imma- 
terial; had no bearing on the case or the issues; because there was no 
pleading authorizing the introduction of such testimony or that the de- 
fendant, Gay, had any connection with the transaction whatsoever and 
thus the evidence was wholiy disconnected with the issues in the case, 
had no bearing on the case, and that the defendant Gay was not con- 
nected with this evidence in any way. Under the whole record we think 
this ground is without merit. 


(d) In special ground four error is assigned upon the following ex- 
cerpt from the charge of the court: “I give you in charge, Gentlemen, 
further in this connection and with respect to the other item of $312.50, 
which the plaintiff alleges and contends that he paid to H. P. Plair— 
that the same was paid to said H. P. Plair by the plaintiff by reason of 
his having stood a security debt with the defendant, J. H. Gay, Sr., in 
the case and that he paid the certain item of $312.50, which was one half 
of the amount of the secured debt, which he had to pay by reason of 
having signed such security for the defendant; in this connection, Gentle- 
men, I give you in charge that, as a general rule of law, payment by a 
surety or endorser of a debt past due would entitle such surety to pro- 
ceed immediately against his principal for the sum paid with interest 
thereon and all legal costs to which he may have been subjected by the 
default of his principal. 

“There is another general rule of law with reference to the payment 
of an amount for another,—this is if you should believe, Gentlemen, as 
contended by the plaintiff in the case, that he paid the sum, as contended 
by him, if you believe by a preponderance of the testimony that it was 
money paid by the plaintiff for the benefit of the defendant in the case 
and that such benefit accrued to this defendant, I give you in charge 
that an action may be had and maintained for money had and received. 
Such action lies in all cases where another has received money which 
the plaintiff in equity and good conscience is entitled to recover and 
which the defendant is not entitled in good conscience to retain.” It is 
claimed that this excerpt is erroneous because it is argumentative and 
that the plaintiff was forced to pay $312.50 which was one half of the 
security debt for that it did not appear in the evidence that the sum of 
$312.50 was one half of the security debt and for the reason that the 
evidence discloses that the defendant had made numerous payments 
upon the said debt and because there is nothing in the pleadings or the 











THE BANKING LAW JOURNAL 647 


évidence that the plaintiff was ever requested or required to pay the 
said sum of $312.50 and that the said charge was inapplicable because 
the suit was on an account and not on the written instrument; that the 
said excerpt was inapt and forcign to the pleadings, confusing to the 
jury, and led the jury to pass upon issues not involved in the pleadings. 
If the plaintiff had paid for the benefit of the defendant the sum of 
$312.50 under circumstances which he was not required or authorized 
to do that was in the nature of a defense. It would seem throughout 
the whole record that the $300 O’Kelley note was one half of the original 
security debt and that $12.50 was the interest which the plaintiff was 
supposed to pay in addition to the $300. The defendant stated that he 
did not know how much he paid, that he thought he had paid the inter- 
est and that he had no knowledge of any payment made by Powell as 
surety upon the note. Moreover the defendant himself destroyed the 
surety note. There was positive evidence not only from the plaintiff but 
from others that the $300 O’Kelley note went to pay the debt of the 
defendant. This was positive testimony. The defendant nowhere ever 
testified positively as to what amounts he paid on his own $600 note to 
Plair except the two checks which he paid to the other surety Williams. 
It might have occurred to the jury that since he had so carefully retained 
the two checks which he paid to the surety Williams when he obtained 
his $600, that he would have retained some evidence of any other pay- 
ments he made on the note or that he would have retained the $600 note 
which he himself destroyed, because as he stated, he wanted to get it 
out of the way. If he had shown this, then the jury could have deter- 
mined that there were no credits on the note of $312.50 paid by the 
plaintiff. When we view the charge as a whole, as applied to the full 
record in this case, there is no merit in this contention. 


(e) Special ground five assignes error upon the following charge of 
the court: “If you should believe, Gentlemen, that the defendant re- 
ceived this money, as alleged, and in good conscience the plaintiff should 
have the money and the defendant is not entitled in good conscience to 
retain the money, and if you should believe it by a preponderance of 
the testimony, then your verdict would be in favor of the plaintiff for 
the amount so received by the defendant and paid by the plaintiff. That 
is with regard to the third item on the account, Gentlemen:” -It is con- 
tended that this excerpt was error because it instructed the jury that 
the plaintiff was entitled to recover against the defendant for a payment 
made by a creditor of the plaintiff to the defendant whether or not he 
was under any obligation to pay it and irrespective of whether there 
was any request, obligation or requirement of the plaintiff to make such 
payment. Under the pleadings and the evidence this assignment of 
error is without merit. 


_8. We have not discussed the assignments of error based upon the 
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exceptions pendente lite to the overruling of the defendant’s demurrer 
to the petition. In substance, practically all of the assignments of error 
on both the general grounds and the special grounds are made with the 
view that the court erroneously overruled the demurrer to the petition. 
We have set out the petition which was a suit on an account and have 
copied the defendant’s demurrer verbatum. Counsel for the defendant 
throughout the case places his burden of contention that the judgment 
should be reversed on the decision of Blue v. Ford, 12 Ga. 45. In that 
case the Supreme Court said in effect that where a complaint is founded 
on an account and the evidence shows in the trial that there was a writ- 
ten contract between the parties touching the subject matter of the 
account the plaintiff could not proceed and was entitled to a non-suit. 
The facts in that case and the principle of law applied are in no wise 
analogous to the question presented in the instant case and therefore 
the several decisions relied on by counsel for the defendant following 
that decision are likewise not applicable in the instant case. It must be 
kept in mind that in the instant case there was no written contract be- 
tween the parties as contemplated in the Blue case, supra. To our minds 
this court clearly settled the issue in the instant case in the case of 
Lamis v. Callianos, 57 Ga. App. 238, 194 S. E. 923. The court said: 
“Where two sureties discharge a promissory note upon default of their 
principal, each paying one-half of the face amount of the note, they may 
bring a joint action on the note against such principal, or each of them 
may sue the principal separately, not on the note, but upon the implied 
promise of the principal to reimburse them.” In the case just cited, the 
court further said, “A conclusive answer to the question is furnished by 
the fact that the plaintiff is not the sole owner of the notes . . . Accord- 
ing to the facts alleged in the declaration, the plaintiff alone did not pay 
off the notes, but they were paid off by him in part, and by the three 
others in part, the defendant paying nothing.” This decision seems to 
be a complete adverse answer, with perhaps the exception of a few minor 
details, to the defendant’s contentions throughout the record. There 
are two other decisions to which we will call attention on the issue be- 
fore us. In the case of Wright v. Pearson, 48 Ga. App. 207, 209, 210, 172 
S. E. 590, 591, this court held that in an action on an account with bill 
of particulars annexed as appear in the instant case, the plaintiff could 
recover upon an express contract or either an implied contract saying: 
“The plaintiff may prove either, or both, and then the jury may find 
such a verdict as they may think proper under the evidence.” In the 
Wright case was cited the case of Johnson v. Quin, 52 Ga. 485. The 
Supreme Court case cited held that in an action on an account the plain- 
tiff could recover either upon a special agreement to pay the amount 
charged or upon the implied contract in the nature of a quantum con- 
tract. Under the liberal pleadings act with reference to an account, it 
is not necessary to set forth the action in two counts, one count contain- 
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ing the special agreement and the other the implied agreement in gen- 
eral assumpsit. But under the provisions of the General Assembly with 
reference to a suit on an account the plaintiff may prove his case as fully 
as he would be able to do if the petition contained two counts, one count 
on the expressed contract and the other on the implied contract. When 
we view the exceptions pendente lite and the objections to the evidence 
and the assignments of error on the charge of the court, we conclude that 
the assignments of error throughout are without merit for the following 
reasons: (a) His demurrers and objections to the form of the pleadings 
are settled by Lamis v. Callianos, supra; (b) by his objections to the 
oral evidence as to the contract of suretyship, the note signed by Powell 
as surety, involving questions in the nature of defense, are without merit 
for one reason or another because the defendant himself destroyed the 
note: (c) when we view the charge of the court as a whole in the light 
of the pleadings and the evidence, assignments of error on the excerpts 
from the charge of the court are without merit. 

Therefore, as a whole the court did not err in overruling the amended 
motion for a new trial for any of the reasons assigned. 

Judgment affirmed. 


MacINTYRE, P. J., and TOWNSEND, J., concur. 


Bank as “‘Holder in Due Course”’ of Check 


First National Bank of Quitman v. Moore, Court of Civil Appeals of Texas, 
220 S. W. Rep. (2d) 694 








The effect: of crediting commercial paper to the depositor’s ac- 
count at the time the deposit is made, and prior to collection, with 
respect to the title thereto depends on the intention of the parties, 
to be determined from the evidence. In this case the bank allowed 
depositor of check previously deposited on same day to draw out 
amount of money represented by check. It was held that the bank 
became the owner and holder of said check for value in due course, 
and could therefore recover amount of check from drawer after issu- 
ance of stop payment order. 


Appeal from District Court, Hopkins County; Chas Berry, Judge. 

Action by First National Bank of Quitman against J. B. Moore on a 
check. From a judgment for defendant, plaintiff appeals. 

Reversed and rendered. 

Sellers & Fanning, Sulphur Springs, T. C. Chadick, Quitman, for 
appellant. 

Ramey & Ramey, Sulphur Springs, ‘Ralph R. Rash, Sulphur Springs, 
for appellee. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §6465. 
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* On May 27, 1947, appellee, J. B. Moore, purchased from one A. D. 
Deaton a Ford pick-up truck in payment of which he gave Deaton his 
check in the amount $1550.00 drawn on the Sulphur Springs State Bank. 
On May 28, 1947, Deaton deposited this check in the First National 
Bank of Quitman (appellant), and on the same day appellant bank per- 
mitted Deaton to draw out of said bank the amount of money repre- 
sented by the check. The check was forwarded to the Sulphur Springs 
State Bank through regular banking channels and was returned some 
days later unpaid with the notation “payment stopped.” On the 29th 
day of May, 1947, Deaton approached Moore, appellee, and requested 
him to pay to him (Deaton) the face value of said check, representing 
to Moore that he was in urgent need of money to pay some claims, one 
of which was owing to Moore. In this connection Deaton represented 
to Moore that he had not drawn any money on the check at the appel- 
lant bank in Quitman, but had deposited same for collection, and ex- 
hibited to Moore a deposit slip, which Moore testified had written across 
its face in lead pencil the words “for collection,” and suggested to Moore 
that he stop payment on the check at the Sulphur Springs State Bank. 
Pursuant to Deaton’s request Moore paid to Deaton the value of the 
check and stopped payment on same at the Sulphur Springs bank. In 
the conclusions here reached, it is unnecessary to determine the admis- 
sibility of the conversations and transactions had between Deaton, no- 
toriously insolvent, and Moore, subsequent to the issuance of the check. 

Appellant bank instituted this suit against Moore, appellee, for the 
value of said check alleging first that appellant was the owner of the 
check in good faith for value without notice, and in the alternative, that 
appellant had a lien on the check for the money advanced thereon to 
Deaton. Appellee joined the issue with a general and special denial of 
all the allegations in appellant’s pleadings. Trial was to the court which 
resulted in judgment for appellee. 

By its first point appellant asserts that the trial court erred in not 
holding it to be the lawful owner in due course of the check in con- 
troversy. 

The same day Deaton deposited the check in appellant bank he 
made two other deposits, one of $500.00 in cash and a cashier’s check for 
$2500.00. On the same day he withdrew from the bank $2.50 and 
$2600.00 by two checks, and the bank charged to his account a $2,000.00 
debit item, representing a check drawn by Deaton on the Cain Bank of 
Winnsboro, which had been returned to the appellant bank unpaid. This 
left a balance of $123.91 in Deaton’s account with appellant. It is un- 
disputed that at the time Deaton withdrew the funds represented by 
the check appellant bank had no notice of any infirmity in the check or 
of the transaction it represented. As a matter of fact there was no in- 
firmity in either. The first notice appellant bank had of the stop-pay- 
ment order of appellee Moore was a telegram from the Dallas Republic 








THE BANKING LAW JOURNAL 661 


Bank on June Ist or 2nd, 1947, informing it of such fact. So, it is clear 
from the facts listed above that on May 28, 1947, the date the proceeds 
from the check were withdrawn by Deaton, the bank became the owner 
and holder of said check for value in due course. Holt v. First State 
Bank of Miami, Tex. Civ. App., 74S. W. 2d 1050, w/d; Austin, Banking 
Commissioner v. Lacy, Tex. Civ. App., 2 S. W. 2d 876, w/r; McAuley v. 
Morris Plan Bank of Virginia, 155 Va. 777, 156 S. E. 418, and authorities 
there cited. Also see 9 C. J. S., Banks and Banking, § 221, page 474. 
Appellee cites in support of his contention that the title to the check did 
not pass to appellant bank, the case of Heid Brothers, Inc. v. Commer- 
cial Nat. Bank of Hutchinson, Kansas, Tex. Com. App. 240 S. W. 908, 
24 A. L. R. 904. We have carefully considered that case and conclude 
that it is not controlling here for the reason that the facts upon which 
it was decided are materially different from the facts here. Neither do 
we think the terms of Vernon’s Ann. Civ. St. art. 342—702, unqualifiedly 
constitute the appellant bank the agent of Deaton in collecting the 
check. The statute begins: “Except when otherwise provided by agree- 
ment, and except as to holders of negotiable instruments for value with- 
out notice,” etc. These exceptions clearly indicate the inapplicability 
of the above statute to situations such as existed between plaintiff bank 
and Deaton on May 28, 1947, the date Deaton deposited Moore’s check 
and withdrew the funds it represented. 

As the matter stood on May 28, 1947, appellee Moore was liable to 
the appellant bank for the value of the check, and his liability would 
continue unless and until the appellant bank did or refrained from doing 
some act which was its duty to do reasonably calculated to cause appel- 
lee Moore to change his position with respect to the transaction to his 
damage. The record reflects that appellee Moore testified that Deaton 
came to his place of business in Sulphur Springs and requested him to 
pay him (Deaton) cash on the check. Deaton’s reason for wanting the 
money on the check was to pay certain debts owing by him, one of which 
was to Moore. Appellee testified further that Deaton told him on this 
occasion that he (Deaton) had deposited the check in appellant bank 
“for collection and that he had gotten none of the money.” Moore also 
testified that he saw the deposit slip issued by the appellant to Deaton, 
and written across the face of it were the words “for collection.” The 
copy of the deposit slip exhibited to appellee by Deaton was not pro- 
duced but the original was produced by the appellant bank: and intro- 
duced in the record, a copy of which follows: 


“First National Bank 
Deposited by A. D. Deaton 
Quitman, Texas 5/28 1947 
In receiving items for deposit or collection, this bank acts only 
as depositor’s collecting agent and assumes no responsibility beyond the 
exercise of due care. All items are credited subject to final payment in 
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cash or solvent credits. This bank will not be liable for default or neg- 
ligence of its duly selected correspondents nor for losses in transit, and 
each correspondent so selected shall not be liable except for its own neg- 
ligence. This bank or its correspondents may send items, directly or 
indirectly, to any bank including the payor, and acc . . . draft or credit 
as conditional payment in lieu of cash; it may charge back any item... 
before final payment, whether returned or not, also any item drawn on 
this bank— . . . close of business on day deposited. 

(Word or words indicated by asterisks . . . are obliterated by a hole 
punched in sheet.) 

All checks not on this bank subject to final payment 


Dollars Cents 





Currency v (check mark) 500 00 
Silver 
Checks as follows: 
1550 00 
2050 00 
By B ' 
Total 2050 00” 


Was this evidence sufficient to cause appellee Moore to change his 
position in the transaction to his damage by cashing the check at Dea- 
ton’s request. The trial court by entering judgment for Moore impliedly 
held that it was sufficient to effect such purpose. The original deposit 
slip introduced by the bank did not contain the pencil notation “for 
collection”; it did, however, clearly state in printing that appellant bank 
was receiving the check for collection, and that it was acting “only as 
depositor’s collecting agent and assumes no responsibility beyond the 
exercise of due care. All items are credited subject to final payment in 
cash or solvent credits.” 

But Moore must have been ignorant of the true situation and must 
not have been negligent in his dealings with Deaton. If at the time he 
cashed the check for Deaton he had knowledge of the truth, that is, that 
the bank had already paid Deaton the value of the check, or had the 
means by which, with reasonable diligence, he could acquire such knowl- 
edge so that it would be negligence on his part to remain ignorant by not 
using this means, he cannot claim to have been misled by relying upon 
the representations of the bank as contained in the deposit slip. 3 Pom- 
eroy’s Equity Jurisprudence, 5th Ed., p. 219, Sec. 810; Ford v. Warner, 
Tex. Civ. App., 176 S. W. 885. The question here is, did Moore exhaust 
all means at hand to determine the truth of the statement made to him 
by Deaton, that is, that he had collected none of the money from appel- 
lant bank represented by said check? We have concluded that he did 
not. We judicially know that the City of Sulphur Springs is the County 
Seat of Hopkins County and that the City of Quitman is the County 
Seat of Wood County, which adjoins Hopkins County on the south. The 
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transaction between Moore and Deaton, which resulted in Moore’s pay- 
ing to Deaton the value of the check, occurred in Sulphur Springs and 
the appellant bank is located in Quitman, Texas, not many miles south 
of the City of Sulphur Springs. It seems to us that Moore was negligent 
in not, either requiring Deaton to present the check theretofore given to 
him by Moore or calling appellant bank over the telephone and verify- 
ing the statement of Deaton with respect to his representation that he 
had not received any cash from the bank for the check. These avenues 
of knowledge were clearly open to Moore, and, in our opinion, he was 
negligent in not pursuing one or both of them so as to learn the real truth 
with respect to the status of the check and the rights of appellant bank 
thereto. It must be remembered that appellee Moore issued and placed 
in circulation the check here in controversy as a negotiable instrument. 
He should have known that rights of other persons would or might at- 
tach to it in due course, and that such persons would suffer damages if 
he were permitted to void the check as he and Deaton attempted to do 
two days after it had left his hands, and one day after it had been bought 
and paid for by the appellant bank. 

This case seems to have been fully developed and we see no reason 
why it should be reversed and remanded for another trial. Therefore 
the judgment of the trial court is reversed and judgment is here rendered 
for appellant bank. 


Reversed and rendered. 
eens 


Bank Acting as Trustee Cannot Buy from Itself 
Securities Which It Owned 





In re Anneke’s Trust, Perl v. First & American National Bank, Supreme 
Court of Minnesota, 38 N. W. Rep. (2d) 177 





A bank acting as trustee cannot lawfully buy from itself, or a 
subsidiary or affiliated corporation owned by the trustee, securities 
owned by it for the trust. In this case trustee contends that the 
words “securities held by it” mean securities owned by it, and that 
when read in connection with the balance of the trust agreement 
and construed in the light of the circumstances and past dealings 
of the parties they show an intent on the part of the settlor to 
authorize the trustee to purchase from its bond department securi- 
ties which it owned. It was held that the trust instrument did not 
grant to trustee right to buy from itself securities which it owned, 
in contravention of the rule against self-dealing. ' 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $508. 
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Proceedings in the matter of the trust created by agreement between 
Percy S. Anneke and First National Bank of Duluth, etc., wherein First 
& American National Bank, trustee, filed its account of administration 
of the trust from its inception, and Margaret Anneke Perl and others, 
beneficiaries, filed objections thereto. From an order surcharging trus- 
tee’s account with losses resulting from sale of securities purchased from 
trustee’s bond department, the trustee appeals. 

Holmes, Mayall, Reavill & Neimeyer, Duluth, for appellant. 

Fryberger, Fulton & Boyle, Duluth, John L. Gilmore, St. Louis, Mo., 
for respondents. 


KNUTSON, J.—During the year 1922, Percy S. Anneke began dis- 
cussions with the officers of the then First National Bank of Duluth re- 
specting the manner of creating a living trust for the benefit of his 
daughter, Margaret Anneke Perl. At that time, the bank conducted a 
bond department and through it dealt in securities. Prior to that time, 
Mr. Anneke had been a regular customer of the bank and had purchased 
securities through its bond department. After some correspondence 
and discussions, a trust agreement was prepared by an attorney of 
Duluth who acted as counsel for the bank. Mr. Anneke was advised 
regarding it by his own attorney. Suggestions were made for changes 
in the original draft by both Mr. Anneke and his son, Victor. The agree- 
ment was finally executed on or about January 31, 1925, and it provided 
for payments of $500 per month to Margaret during her lifetime, the 
residue to go to her children, if she had any, and then to the children 
of Victor in the event that Margaret died without leaving children. 

The trust agreement granted to the trustee broad powers in adminis- 
tering the trust and in investing and reinvesting funds of the trust. With 
respect to management, it provided: “To hold, manage and control the 
Trust Estate, to'sell, assign and transfer any securities or properties be- 
longing thereto and to invest, reinvest, and keep invested, all of the 
corpus thereof and all additions or accruals thereto, except such as may 
be distributed from time to time under the terms hereinafter set forth, 
in such securities or other property, real or personal, as it may, in its 
absolute and uncontrolled discretion, deem to be for the best interests of 
the Trust Estate, although the same may not be of the character per- 
mitted for investment by trustees under the Laws of Minnesota; it being 
the desire of the Settlor, however, that the funds of the Trust Estate 
shall at all times be invested in such authorized securities as aforesaid, 
so long as they shall yield sufficient revenue to maintain a net income 
to the Trust Estate of Six Thousand ($6,000.00) Dollars per annum.” 

The twelfth paragraph deals with compensation of the trustee, and 
the last sentence thereof reads: “. . . The Trustee, in case of an invest- 
ment under the provisions hereof in securities held by it, shall be en- 
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titled to the regular commission or underwriting profits of its Bond De- 
partment on the sale of such securities, in addition to the fee herein 
provided, with the understanding that such transactions shall always 
be at current market prices, and that the Trust Estate shall receive the 
same concessions which are allowed to investors of a like character.” 

In the margin of each paragraph of the agreement appear words in- 
dicating what the paragraph deals with. In the margin of the quoted 
portion of paragraph 12 we find: “Transactions With Bond Depart- 
ment of Trustee.” 

Paragraphs 13 and 14 deal with the liability of the trustee and read: 


“Thirteenth: That the Trustee shall use its best judgment in the 
selection of securities for, and in the care of the properties belonging to, 
the Trust Estate; but that it shall not be held liable for any loss by 
reason of any mistakes or errors of judgment made by it in good faith. 
in the execution of this trust. 


“Fourteenth: That the Trustee shall not be held liable for any loss 
arising from any action taken, or omitted to be taken, by it at the direc- 
tion of the Settlor.” 


Mr. Anneke was in California at the time of the execution of the 
agreement. He died there in 1928 without ever having returned to 
Duluth after the execution of the agreement. Upon establishment of the 
trust, the trust property, consisting entirely of securities having a face 
value of $120,300, was turned over to the trustee by Victor. During 
the first seven or eight years of the administration of the trust, Victor 
frequently consulted with the trustee concerning investments and some- 
times requested that certain securities be procured and purchased for 
the trust. Victor had a broad power of attorney from his father author- 
izing him generally to handle his father’s affairs, but it did not specifi- 
cally grant authority to him to represent his father or the beneficiaries 
in matters relating to the trust. It did contain the following authority: 
“. . + upon receipt of any moneys under these presents, to deposit the 
same in any bank, in our name; and to withdraw the same, and to invest 
the same, or any part thereof, in our name or otherwise, in or upon any 
such investments or securities, and in such manner, as our said attorney 
shall think fit; . . . and to receive the dividends, interest, and income 
arising from our personal estate or any part thereof, and for the pur- 
poses aforesaid, or any of them, to sign our name to and execute on our 
behalf all checks, contracts, transfers, assignments, and instruments 
whatever; . . . and generally to act in relation to our estate and to 
the premises as fully and effectually in all respects as we ourselves 
could do; .. .” 


During the administration of the trust, particularly during the first 
few years thereof, the trustee purchased, with money belonging to the 
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trust, some securities owned by its bond department. Some of these 
securities had been owned only a short time. They were generally pur- 
chased slightly below par and were sold to the trust at par, resulting 
in a profit to the bank. 

Semiannual accounts were furnished to the settlor and to the bene- 
ficiaries in accordance with the trust agreement. Such accounts showed 
all securities on hand. In the course of the purchase of the securities in- 
volved, Victor was consulted, and he approved such purchases. In some 
cases, he requested that certain securities be procured for the trust. 

The First National Bank of Duluth later was consolidated with the 
American Exchange National Bank and thereafter operated as First and 
American National Bank of Duluth. As such, it continued to act 
as trustee. 

During the early part of 1948, the trustee filed its account of the 
administration of the trust from the inception thereof on January 31, 
1925, to December 31, 1947. Objections to the account were filed by the 
life beneficiary, Margaret, and the residuary beneficiaries, who are the 
children of Victor. The objectors contended that the securities pur- 
chased from the bank’s own bond department were unauthorized and 
illegal investments, and they asked that the trustee’s account be sur- 
charged with the losses resulting from the sale of such securities at less 
than the purchase price and with interest lost on the money so invested. 
The original cost of the securities so purchased was $54,597.95. They 
were ultimately sold for $43,428.69, resulting in a loss to the trust of 
$11,169.26. The trial court sustained the contention of the objectors 
and surcharged the trustee’s account with such loss, together with inter- 
est amounting to $8,735.12, aggregating a total sum of $19,904.38. This 
appeal is from the order of the trial court. 


No question is raised regarding the correctness of the trial court’s 
computation. The sole question presented for our determination is 
whether the settlor, by his trust agreement or his subsequent dealings 
with the trustee, had authorized the purchase of securities owned by the 
trustee from itself. 

The rule against self-dealing by a trustee, which prohibits both sale 
of the trustee’s own property to the trust and purchase by the trustee 
of property of the trust, is so firmly established and universally accepted 
that it seems useless to again restate the rule here. We need only quote 
what we said in St. Paul Trust Co. v. Strong, 85 Minn. 1, 5, 88 N. W. 
256, 257: 


“The rule of law which forbids transactions whereby the personal 
interest of a trustee may be opposed to his duty has often been referred 
to and applied in this court. It was stated in Baldwin v. Allison, 4 Minu. 
25 (Gil. 11), that no rule is more fully settled than ‘that which forbids 
a trustee’s dealing with himself in respect to trust property; that no 
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fraud, in fact, need be shown by the beneficiaries, and no excuse can 
be offered by the trustee to justify such transactions. The fact estab- 
lished, the result inevitably follows.’ This proposition has been repeated 
and affirmed in many cases. In King v. Remington, 36 Minn. [352], 
358, it was put in this form: 

“The rule which disables one occupying a confidential or fiduciary 
relation in respect to property the subject of sale from purchasing for 
his own benefit, and regarding him as a trustee if he do so purchase, is 
absolute, and looks to no other facts than the relation and the purchaser.’ 


“In Webb v. Paxton, 36 Minn. 532, 32 N. W. 749, it was stated that 
the doctrine ‘does not depend upon the existence of intentional fraud, 
but is an inflexible rule, founded upon the fact that the two employments 
are incompatible.’ ” 


Applied to a corporate trustee, the rule is stated in Restatement, 
Trusts, § 170, p. 436, as follows: “A corporate trustee violates its duty 
to the beneficiary if it purchases property for the trust from one of its 
departments, as where it purchases for the trust securities owned by it in 
its securities or banking department. A corporate trustee cannot prop- 
erly purchase for the trust property owned by an affiliated or subsidiary 
corporation in which it has the entire interest or a controlling interest 
or an interest of such a substantial nature that there would be a tempta- 
tion to consider its own advantage in making the sale and not to consider 
solely the advantage to the beneficiaries of the trust. The rule is the 
same where the shares of the selling corporation are owned by the share- 
holders of the corporate trustee. So also, a corporate trustee cannot 
properly purchase property for the trust from one of its officers or 
directors.” 

The trustee does not question this rule, but contends that it is inap- 
plicable to the facts of this case. It is the contention of the trustee that 
paragraph 12, read in connection with the balanc: of the agreement, 
should be construed so as to hold that the settlor had expressly con- 
ferred upon the trustee authority to purchase from itself securities which 
it owned. The portion of paragraph 12 relied upon principally by the 
trustee and the construction of which gives rise to the main dispute in- 
volved herein is that which provides: “The Trustee, in case of an invest- 
ment under the provisions hereof in securities held by it, shall be entitled 
to the regular commission or underwriting profits of its Bond Depart- 
ment on the sale of such securities, .. .” The trustee contends that the 
words “securities held by it” mean securities owned by it, and that when 
read in connection with the balance of the agreement and construed in 
the light of the circumstances and past dealings of the parties they show 
an intent on the part of the settlor to authorize the trustee to purchase 
from its bond department securities which it owned. 

In Larson v. Security Bank & Trust Co., 178 Minn. 209, 211 224 
N. W. 235, 236, 226 N. W. 697, where we had occasion to pass upon the 
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meaning of similar words used in G. S. 1923, § 7738, now M. S. A. 
§ 48.86," we said: 


“The question is raised as to whether the defendant had the right 
to sell and transfer these securities owned by it to the Larson estate. 
Under the common law this could not be done, nor could it on December 
13, 1901, when St. Paul Trust Co. v. Strong, 85 Minn. 1, [9], 88 N. W. 
256, was decided. In that decision the court says: 


“ ‘Had the Legislature intended to abolish the well-known and well- 
established rule, it would not have done so by implication, and would 
not have left the matter to be inferred, but, on the contrary, would have 
expressly provided that investments might be made by trust companies 
in securities held and owned by such companies provided they were of 
the character prescribed by law.’ 


-“At the time of this decision, the satute relative to trust companies 
provided in substance that the investments of sums over $100 in the 
hands of trustees should be invested as soon as practicable. L. 1899, 
{p. 210], c. 200, § 5. The Legislature, knowing of this decision, in 1903 
enacted what now appears as G. S. 1923, § 7738. The suggested lan- 
guage found in the opinion—held and owned’—was not followed, but 
‘held by it or specially procured by it’ was used instead. A trust com- 
pany generally owns securities of its own (as these mortgages originally 
were). It also holds securities as trustee which were originally turned 
over to it when it undertook a trust or which it had purchased by the 
use of trust fund money. Under the 1903 law the defendant could have 
specially procured, by purchase, securities on the market with the 
Larson estate moneys, or could have purchased such securities held by 
it in some other trust fund. Could it buy, for that purpose, securities 
owned by itself? We think not. Had the Legislature so intended it 
would have used the language of the St. Paul Trust Company case. The 
failure so to do shows a contrary intent. Even if the legislative intent is 
not manifest, statutes in derogation of the common law are to be strictly 
construed. St. Paul Trust Co. v. Strong, supra [85 Minn. 1, 88 N. W. 
256]; Turner v. Fryberger, 94 Minn. 433, 103 N. W. 217, 110 Am. St. 
Rep. 375; Arnold v. Smith, 121 Minn. 116, 140 N. W. 748; Congdon v. 
Congdon, 160 Minn. 343, 200 N. W. 76; Bandfield v. Bandfield, 117 Mich. 
80, 75 N. W. 287, 40 L. R. A. 757, 72 Am. St. Rep. 550; 39 Cyc. 366; 6 
Dunnell, Minn. Dig. (2d Ed.) § 8958. 


“The word ‘held’ should be construed in the sense in which it is found 
elsewhere in the trust company laws. Consolidation of School Dist. No. 
30 v. Consolidated School Dist. No. 30, 151 Minn. 52, 185 N. W. 961. 
In G. S. 1923, § 7731 [M.S. A. § 48.78], a trust company is authorized 
to ‘hold property in trust.’ This means, having in possession and under 
control property (not its own) for others.” 


2 “Any amount not less than $100.00 received by any trust company as executor, 
administrator, guardian, or other trustee, or by order of court, not required for the 
purposes of such trust, or not to be accounted for within one year, it shall invest as soon 
as practicable in authorized securities either then held by it or specially procured by it; 
and the income, less its proper charges, shall become part of the trust estate, and the net 
accumulations thereon shall be likewise invested, accounted for, and allowed in the 
settlement of such trust.” 
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We again considered the same question in Kelly v. First Minneapolis 
Trust Co., 178 Minn. 215, 216, 226 N. W. 696, wherein, adhering to the 
holding in the Larson case, we said: 


“. .. What did the legislature mean by the words ‘then held by it’? 
Gen. St. 1928, § 7788. 

“A preceding section of the statute used the word ‘hold,’ indicating 
that the word did not mean ownership. G. S. 1923 (2 Mason, 1927) 
§ 7731. True, the word may be used to indicate ownership, or it may 
be used to indicate actual possession. Most of the property held by a 
trust company is held by it in trust. The trust company possesses such 
property; it holds it, but it does not own it. The word ‘hold’ has a very 
natural and usual reference to such property. But is the use of such 
word limited to such securities? 

“We are now urged to hold that the Legislature intended to use the 
word ‘held’ in an unrestricted sense, as meaning ‘owned.’ There is some 
logic to support that contention, yet there are obstacles. 

“If the Legislature had so intended, why did it not say so in undoubt- 
ful language? It had before it the language of this court in the Strong 
Case as above quoted. Had it desired to do so as claimed, it could easily 
have expressly authorized investments in securities ‘held or owned’ by 
them. It did not do that. It used only the word ‘held.’ ” 


The Larson and Kelly cases are considered in an article by Austin 
Wakeman Scott, The Trustee’s Duty of Loyalty, 49 Harv. L., Rev. 543. 
where the author said: 


“The principle that a trustee cannot properly sell his individual 
property to the trust is applicable to corporate trustees. A trust com- 
pany violates its duty to the beneficiaries of a trust under which it is 
trustee if it purchases property from itself. . . . 

“Tt is sometimes contended that a trust company should be permitted 
to purchase securities for its trusts from its securities or banking de- 
partment, because it is in a position to judge most wisely as to the value 
of such securities. If it always acted with an unbiased judgment, this 
might conceivably be so. But the difficulty is that it is not in a posi- 
tion to exercise an unbiased judgment. In a sense the difficulties are 
greater than those which arise in the case of an individual trustee. An 
honorable individual trustee can hardly help seeing the direct conflict 
between his own interests and his duty to the beneficiaries. On the 
other hand, the officers of a trust company owe allegiance to the share- 
holders as well as to the beneficiaries, and the temptation to favor the 
shareholders may well be more insidious than the temptation of an in- 
dividual trustee to favor himself. It seems clear that in both cases self- 
dealing is too dangerous to be permitted. It has been suggested that 
there is no harm where the trust company sells securities to itself as 
trustee if it makes no profit thereby, since in that case the beneficiaries 
are put in a better position than if the securities were purchased from 
third persons who would receive a profit. One objection to selling the 
securities at cost is that where the trust company has underwritten the 
securities it has usually agreed with the other underwriters not to sell 
at less than the price of the public offering. Quite apart from this, how- 
ever, there is the danger that the trust company may make the trust 
estates a dumping ground for securities left on its shelves. 
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“The same principle is applicable where a corporate trustee pur- 
chases property from an affiliated or subsidiary corporation in which it 
has the entire interest or a controlling interest or an interest of such a 
substantial nature that there would be a temptation to consider its 
own advantage in making the sale and not to consider solely the advan- 
tage to the beneficiaries of the trust.” 


It is true that at the time the trust agreement involved in this case 
was drawn the Larson and Kelly cases had not been decided. How- 
ever, St. Paul Trust Co. v. Strong, 85 Minn. 1, 88 N. W. 256, supra, 
upon which the change in the statute is no doubt based, see Kelly case, 
was decided in 1901. There is no longer any doubt as to the meaning of 
the words “held by it” in the statute. In the Kelly case, we said, 178 
Minn. 218, 226 N. W. 697: “If the law needs change, let them who made 
it change it.” That case was decided in 1929. The legislature has not 
seen fit to change the law, so we must assume that our interpretation 
of the words used in the statute has met with the approval of the legis- 
lature. Shall the same words in an agreement creating a trust be given 
a more general meaning so as to include within the meaning of the 
words “held by it” property owned by the trustee? 

Clearly, the portion thereof relating to underwriting profits can have 
no relation to purchase of securities owned by the trustee. Securities 
sold by an underwriter are not owned by the seller. Do the words relat- 
ing to commission on the sale of securities held by it express an intention 
on the part of the settlor to grant to the trustee authority to purchase 
from itself securities owned by it? 

It is no doubt true that the settlor, to begin with, and the bene- 
ficiaries, either personally or through their agent, had full knowledge of 
the investments made and the securities purchased by the trustee. How- 
ever, the record does not show that disclosure was ever made of the fact 
that the securities owned by the trustee had been purchased. The 
strongest ‘proof of knowledge, and possible authority, is contained in 
letters of Victor written to the trustee. In a letter of January 17, 1930, 
after requesting the trustee to reserve certain named securities for the 
trust, he said: “If these securities meet with your approval I will appre- 
ciate your purchasing them from the First National Duluth Company 
with funds which the Margaret Anneke Perl Trust will have on hand 
on February 1, 1930.” 

Again, on July 12, 1930, he wrote the trustee requesting reservation 
of another security, ending his letter in language identical with the 
above. In answer to this letter, the trustee, on July 17, 1980, wrote Vic- 
tor as follows: “As recently authorized by you and approved by Mr. 
Williams, we have purchased from the First National Duluth Company 
for the above captioned Trust Account, . . . Bond as shown on the en- 
closed receipted statement, and thank you for your co-operation in the 
matter.” 
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At the time these letters were written, the First National Duluth 
Company was a separate corporation owned by the trustee and used by 
it instead of its former bond department. It is conceded that insofar 
as the question before us is concerned it was the trustee. Many letters 
were written between the trustee and Victor suggesting investments and 
approving them after purchase. In none of these is there a suggestion 
that purchases were to be made of securities owned by the trustee. Even 
the quoted portion of the letters mentioned above do not so indicate. 
Purchase from the First National Duluth Company does not imply 
purchase of bonds owned by the company. 

Whether Victor had authority to speak for the settlor we do not 
determine. It is clear that he took care of settlor’s business generally 
and was relied upon by the beneficiaries to look after their interests. 

In Re Watland, 211 Minn. 84, 91, 300 N. W. 195, 198, we stated the 
rule applicable to the construction of a trust instrument thus: “First 
to be determined is donor’s intention as expressed in the language used 
in the trust instrument. In that determination we are to be guided by 
the well-known principle that the entire instrument must be considered, 
‘aided by the surrounding circumstances, due weight being given to all 
its language, with some meaning being given, if possible, to all parts, 
expressions and words used, discarding and disregarding no parts as 
meaningless, if any meaning can be given them consistently with the 
rest of the instrument.’ Dumaine v. Dumaine, 301 Mass. 214, 218, 16 
N. E. 2d 625, 628, 118 A. L. R. 834, 839; In re Will of Ordean, 195 Minn. 
120, 261 N. W. 706.” 

Applying this rule to the facts and circumstances presented here will 
not permit us to read into the instrument, by implication, a waiver of a 
rule of law so well established and so strictly applied as that against 
self-dealing by a fiduciary. This trust agreement was drawn by com- 
petent counsel. Had he intended to grant to the trustee authority to 
deal in securities owned by it for the trust in contravention of the well- 
established and strict rule against self-dealing, it would have been a 
simple matter for him to say so in clear and unmistakable language. 
Having omitted to do so, we must construe the contract strictly against 
a meaning that will read into the instrument, by implication, an inten- 
tion to grant such authority. It is the better rule that if the settlor in- 
tends to waive the protection afforded by law against self-dealing by a 
trustee he must say so in clear and unmistakable language. 

There is no doubt that the decision in this case places upon the 
trustee a difficult burden of proof. All the persons having personal 
knowledge of the facts involved have passed away. This, however, may 
also be charged against the trustee. The trustee could have filed an 
intermediate account and could have had it allowed by the court while 
the parties were living. He could have applied to the court for guid- 
ance in the purchase of these securities. Since L. 1988, c. 259, § 2, a trus- 





002 THE BANKING LAW JOURNAL 


tee is required annually to file his account. Under § 3, M.S. A. § 501.35, 
the trustee may petition the court to have such account settled and 
allowed. Even before the enactment of this statute, trustees could have 
intermediate accounts allowed, and the order allowing them was binding 
in the absence of fraud. Wann v. Northwestern Trust Co., 120 Minn. 
498, 189 N. W. 1061. 

Affirmed. 


——————————EEeE 


Promissory Note Supported by Valuable 
Consideration 


George v. Union Bank & Trust Co. of Fort Worth, Court of Civil Appeals 
of Texas, 220 S. W. Rep. (2d) 686 


Forbearance to enforce an existing valid obligation or its cancella- 
tion and novation will furnish sufficient consideration for a new 
obligation by a debtor or by a third person to pay the original debt. 
As applicable to the facts in this case it has been held that there is a 
valuable consideration for a note executed by the surviving wife for 
payment of a community debt contracted by a deceased husband 
ree novation of the original community obligation of a husband is 
shown. 


Appeal from County Court at Law, Tarrant County; Drew S. Clif- 
ton, Judge. 

Suit by the Union Bank & Trust Company of Fort Worth, Tex., 
against Mary George and others on a note. From a judgment for the 
plaintiff, the defendants appeal. 

Judgment affirmed. 


M. Hendricks Brown and Wm. B. Townsend, both of Fort Worth, 
for appellants. 


Dave Miller, Mays & Mays, and Chas. Mays, all of Fort Worth, 
for appellee. 


SPEER, J—The Union Bank and Trust Company, a banking cor- 
poration, instituted this suit in The County Court at Law of Tarrant 
County, Texas, against Mary George and her two adult sons, Don 
George and Mike George, on a promissory note for the principal sum of 
$417.50, bearing interest at eight per cent per annum and providing for 
ten per cent attorney’s fees. The note was signed by Mary George and 
endorsed by Don and Mike George. The obligation was payable in in- 
stallments of $30 each; it contained an accelerating maturity clause. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §848. 
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Defendants answered by general denial and a verified plea of .want 
of consideration. Trial was to the court without a jury and judgment 
was entered for plaintiff and defendants have appealed. 

A single point of error is relied upon for reversal. , It reads: “The 
promissory note upon which the judgment herein is based is unenforce- 
able because it is not supported by valuable consideration.” 

Nick George, the husband of Mary George and the father of Don 
and Mike George, owed the plaintiff $417.50, evidenced by one or two 
notes at the time of his death in January, 1948. The obligation was a 
community debt. He also owed another creditor. No administration on 
his estate was pending and none was contemplated. At the time of his 
death he had $8 on deposit with plaintiff and owned a community home- 
stead. At the date of trial defendant Mary George was living in the 
home. The record does not show that there was any other property; 
she said there was none. 

At the request of plaintiff the three defendants called at the banking 
house of plaintiff and after a conference with an official of the bank 
they said they wanted to pay the indebtedness. Installment terms were 
agreed upon and they executed the note sued on. The bank officer said 
he gave them the notes that had been signed by Nick George, deceased, 
and Mary George said he did not, that she never saw them. The two 
defendant sons did not testify at the trial. 

There are no fact findings or conclusions of law filed by the court. 
The judgment is in short form, finding the existence of the note and 
making reference to its terms, and decrees judgment for plaintiff against 
the defendants for the principal, interest and attorney’s fees. 

The sole question before us is: Under the facts in this case was there 
a consideration for the execution by defendants of the note sued on? 

It is the universally accepted rule that the forbearance to enforce an 
existing valid obligation or its cancellation and novation will furnish 
sufficient consideration for a new obligation by a debtor or by a third 
person to pay the original debt. Art. 5933, sec. 25, R. C. S.; 31 Tex. Jur. 
389, sec. 6; 6 Tex. Jur. 652, secs. 54, 55 and 56; Von Brandenstein v. 
Ebensberger, 71 Tex. 267, 9 S. W. 153; 6 Williston on Contracts, p. 5243, 
sec. 1866. As applicable to the facts in this case it has been held that 
there is a valuable consideration for a note executed by the surviving 
wife for payment of a community debt contracted by a deceased hus- 
band when novation of the original community obligation of a husband 
is shown. Reuter v. Sullivan, Tex. Civ. App., 47 S. W. 683; McFarland 
v. Shaw, Com’r, Tex. Com. App., 45 S. W. 2d 193; Koen v. Gardner, 
Tex. Civ. App., 178 S. W. 2d 173. 

The last above announced rule is also applicable to third persons and 
administrators who execute renewal and extension obligations in lieu 
of pre-existing obligations of another, even though they were in no way 
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legally or morally bound to pay the original indebtedness. People’s 
State Bank v. Fleming-Morton Co., Tex. Civ. App., 160 S. W. 648; Ed- 
‘wards v. Hatch, Tex. Civ. App., 106 S. W. 2d 741; Hester v. Kemper 
Military School, Tex. Civ. App., 138 S. W. 2d 833. 

Defendants, appellants here, do not seriously controvert the above 
announced principles, but do insist that the obligation sued on was 
without consideration because the release by plaintiff of the deceased’s 
obligation in exchange for the new note wrought no detriment to plain- 
tiff in that its old note was worthless. It is argued that there was no 
estate left by deceased out of which the old obligation could be collected. 
However, it is undisputed that deceased had two creditors, and left $8 
on deposit in plaintiff bank; that deceased owned a community interest 
in a homestead, same being occupied by defendant Mary George at the 
time of trial. It is also undisputed that plaintiff permitted the widow 
to withdraw the $8 at the time of the execution by her of the renewal 
note; the plaintiff could have retained this deposit and applied it as a 
credit on the original debt but for the renewal contract here involved. 
There is no contention of an inadequate consideration but that there 
was none. The burden was on defendants to establish their defense. The 
court found against them. 


We think, in view of the undisputed facts and the implied findiags of 
fact by the trial court, the note itself and the existence of at least some 


estate of the deceased which was permitted to remain in the hands of 
defendant, a consideration was shown. McFarland v. Shaw, Banking 
Com’r, Tex. Com. App., 45 S. W. 2d 193, 198, approved by the Supreme 
Court. 


Aside from these things if certaian contingencies should arise within 
the limitation period, as discussed in Thompson et al. v. Kay et al., 124 
Tex. 252, 77 S. W. 2d 201, the property which constituted the home- 
stead might become subject to plaintiff's debt held against deceased. 
From all the facts and circumstances before us, it cannot be accurately 
said that defendants affirmatively established upon the trial that plain- 
tiff gave up “nothing” in consideration for the execution by defendants 
of the note sued on. 

The judgment impliedly finds that plaintiff surrendered to defend- 
ants the original notes of deceased. This is the only material matter 
upon which the testimony was in conflict. It will be presumed that the 
court resolved all conflicts in the evidence in such way as to support the 
judgment entered. 


Defendants apparently predicate their defense in this case upon the 
holding in Von Brandenstein v. Ebensberger, 71 Tex. 267, 9 S. W. 153, 
and subsequent cases following it. In their oral argument upon sub- 
mission they insisted that the rule there announced is controlling here. 
They reason that here, as in the cited case, plaintiff gave up nothing 
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of value and suffered no detriment. We have already referred to what 
plaintiff in the instant case gave in return for the note sued on. In the 
cited case plaintiff had sued in a Justice’s court on an open account for 
$202 and caused a writ of attachment to be issued and levied upon ex- 
empt property. Administration was pending on the estate of the 
deceased person who owed the debt. The account was never presented 
nor rejected by the administrator. Thereafter the administrator obli- 
gated himself in writing to pay the debt if plaintiff would dismiss his 
suit and release the attached property. Plaintiff accepted the proposi- 
tion, dismissed his suit and released the property. The administrator re- 
fused to pay the debt as per his written promise and suit was instituted 
thereon. The defendant plead want of consideration. The court held 
there was no consideration for the new written obligation because (a) 
the plaintiff did not forgive the original account held against deceased, 
hence there was no novation; (b) there was no detriment to plaintiff 
shown in forbearing to prosecute a suit on an account against the estate 
which had not been presented and rejected by the administrator; nor 
(c) by the dismissal of a suit in a court having no jurisdiction and the 
release of exempt property from the writ of attachment issued by a court 
without jurisdiction. The difference between that case and the one at 
bar is apparent: 

Under the facts of this case and the cited authorities, we conclude 
that the trial court did not commit reversible error in entering judgment 
for plaintiff as against defendants’ plea of want of consideration. The 
judgment is affirmed. 





Negotiable Note Held Usurious 





Associates Investment Co. v. Baker, Court of Civil Appeals of Texas, 221 
S. W. Rep. (2d) 363 





Where negotiable note was usurious in the hands of the original 
payee, it was held that its sale and endorsement to innocent holder 
before maturity did not relieve it of usury in endorsee’s hands. 


Appeal from County Court at Law, Travis County; Mace B. Thur- 
man, Jr., Judge. 

Action by Charles O. Baker against Associates Investment Company 
to recover double the amount of usurious interest allegedly paid. Judg- 
ment for plaintiff and defendant appeals. 

Judgment affirmed. 


eset 
NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1564. 
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Smith & Pollard, of Austin, for appellant. 
J. Travis Blakeslee, and Thomas D. Blackwell, both of Austin, for 


appellee. 


RAYMOND GRAY, J.—This is an appeal from a judgment award- 
ing appellee a recovery of double the amount of alleged usurious interest 
paid to appellant. 

The only evidence heard by the trial court, upon a nonjury trial, was 
the testimony of appellee arid certain exhibits introduced in evidence by 
the parties. This evidence shows that appellee purchased an automobile 
from Lucas and Mayfield, used car dealers, for a purchase price of $975. 
As a part of this purchase price, $475 was allowed appellee as the trade- 
in value of his automobile, which left a balance of $500 unpaid. For this 
unpaid balance appellee executed a conditional sales contract and his 
note for the principal sum of $683.25, payable to the order of Ted Lucas 
at the office of appellant, due in fifteen monthly installments of $45.55 
each and bearing interest after maturity at the highest legal rate. The 
note and conditional sales contract were on the same sheet of paper and 
were indorsed by the payee, without recourse, to appellant to whom 
appellee paid the full amount of the fifteen installments, except a dis- 
count of $1.36 allowed him. 

The indorsement of the note and conditional sales contract is not 
dated, but the evidence shows the purchase of the automobile was on 
Saturday, August 24, 1946, and the note and sales contract were in- 
dorsed to appellant on the following Monday, August 26. 

The conditional sales contract recites: total cash price of automobile 
$975; total down payment $475; unpaid cash balance (deferred balance) 
$500; “total finance charge and insurance premium for which credit is 
extended $183.25”; time balance $683.25. 

The evidence is sufficient to show that the seller of the automobile 
knew the balance of the purchase price would have to be financed but 
shows only one price ($975) was asked. On the date of the purchase, 
appellee was introduced to Mr. Norrell, appellant’s manager, who told 
appellee he would finance the balance of the purchase price of the auto- 
mobile. Mr. Norrell filled out the note and contract, told appellee that 
the payments would be $45.55 per month for fifteen months and would 
be a total of $683.25, of which sum $41.25 was insurance. The note and 
contract were signed by appellee in the presence of Mr. Norrell. 

Appellee delivered to appellant written requests for admissions. Rule 
169, T. R. C. P. Among these were requests for admissions that appel- 
lant paid only the sum of $500 for the note and contract, and that the 
contract and note were on blank forms furnished by appellant. These 
requests were not answered, and we will treat such failure to answer as 
an admission of the facts requested to be admitted. Weaver v. Weaver, 


Tex. Civ. App., 171 S. W. 2d 898, Er. Ref. W. M. 
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Appellant argues usury is not here shown because the evidence 
shows: that the amount of the note represents a time or credit balance 
for the purchase of the automobile, and that appellant was an innocent 
purchaser for value of the note and contract. 


If the $140.64 ($183.25 less $41.25 insurance and less $1.36 refund) 
was compensation, in excess of the maximum of 10% allowed by law as 
interest, Art. 5071, Vernon’s Ann. Tex. Civ. St., then it was a charge for 
the use or forbearance or detention of money and was a usurious charge. 
Art. 5069, V. A. T. C. S. The trial court found the note was usurious 
and the judgment must be upheld if it has support in the evidence. 


The facts here are very similar to the facts in Associates Inv. Co. v. 
Thomas, Tex. Civ. App., 210 S. W. 2d 413, and Associates Inv. Co. v. 
Ligon, Tex. Civ. App., 209 S. W. 2d 218, in each of which cases the hold- 
ings are adverse to the contentions of appellant here made that the evi- 
dence does not show a charge of usurious interest was made. 


Appellant argues that the evidence shows the automobile was sold 
to appellee at a purchase on time price and that the note was given for 
such time price. It is true appellant said, on cross examination, that at 
the time he bought the automobile there was a difference between a 
cash price and a credit price; however, the record shows only one price, 
that of $975, was ever made to appellee by the sellers of the automobile. 
And so in this case, there is no evidence to show there was any difference 
in the cash price and time price. The contract states what the sale price 
was and states it to be the total cash price; it is therefore immaterial 
whether it was actually a time or cash price. Associates Inv. Co. v. 
Ligon, supra. 

We cannot agree with appellant’s argument that the issue of usury 
is not here involved because appellant was an innocent purchaser for 
value of the note and contract. The facts show that appellant, through 
its manager, Mr. Norrell, had actual notice of what the charge of $140.64 
was for. American Surety Co. v. Fenner, 133 Tex. 37, 125 S. W. 2d 258. 
However, an all sufficient reason why we cannot agree with this argu- 
ment is that we hold the note was usurious in the hands of the original 
payee. Therefore its sale and indorsement to appellant before maturity 
would not relieve it of usury in appellant’s hands. Art. 5071, V. A. T. 
C. S.; Trinity Fire Ins. Co. v. Kerrville Hotel Co., 129 Tex. 310, 103 
S. W. 2d 121, 110 A. L. R. 442; Dallas Trust and Savings Bank v. Bra- 
shear, Tex. Com. App., 65 S. W. 2d 288; Employees Loan Co. v. Temple- 
ton, Tex. Civ. App., 109 S. W. 2d 774. 


The judgment of the trial court is affirmed. 
On Appellant’s Motion for Rehearing. 


On motion for rehearing appellant complains that the statement in 
our original opinion that: 
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“The conditional sales contract recites: total cash price of automobile 
$975; total down payment $475; unpaid cash balance (deferred balance) 
$500; ‘total finance charge and insurance premium for which credit is 
extended $183.25’; time balance $683.25.” — 


is not a complete statement of all the terms of the conditional sales con- 
tract. In deference to such complaint we quote the portion of such con- 
tract urged by appellant as inconsistent with our statement: 


“TI, Charles O. Baker, residing at 806 Kinney, Austin, Travis, 
Texas, hereby agree to purchase of Ted Lucas (dealer) of the 
City of Austin, Texas, one ‘U’ Ford 8 cylinder ’41 year model 
DLX 2-door, motor No. 186053345, together with all equipment 
and accessories thereon, all of which are included in the term 
‘motor vehicle’ as used herein, for a total time selling price equal 
to the sum of Items (A and D) in the following tabulation: 
“(A) Total Bona Fide Cash Price of Motor Vehicle $975.00 


“DOWN PAYMENT 


“(B) Total Down Payment 
“(C) Unpaid Cash Balance (Deferred Balance) 
“(D) Total finance charge and insurance premium for 
which credit is extended 
“Type of Insurance $50.00 DD and F&T 
(No insurance included unless described above) 
“The time Balance (sum of C and D) 


It is appellant’s argument that this quoted portion of the contract 
conclusively shows there was a difference in the cash price and the time 
selling price of the automobile sold to appellee; that the automobile was 
sold for the time selling price; that the contract speaks for itself, and 
usury is not in the case. 

For the reasons stated in our original opinion, we can not agree 
with appellant’s argument, and its motion for rehearing is overruled. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Attorney’s Fee 


Bristow v. Taul’s Administratrix, Kentucky Court of Appeals, May 13, 1949 


Since the duties of the administratrix of decedent’s estate were not 
concerned with the division of the real estate, that should not be con- 
sidered in fixing attorney’s fees. However, the statutes place the duty 
upon the personal representative to collect estate and inheritance taxes 
due upon land from heirs or devisees, and to authorize the allowance of 
compensation for extraordinary services performed in connection with 
real property included in the decedent’s estate subject to such taxes, and 
this should be regarded in fixing the attorney’s fees. 


Administrator’s Right to Bring Action 


Kennedy v. Kennedy, N. Y. Supreme Ceurt, Westchester County, 
: 121 N. Y. L. J. 1951 


An administrator of a decedent’s estate had the power to settle or 
compromise the claim of the estate against the decedent’s son for the 
stock of a corporation which the son claimed as his sole property not- 
withstanding an agreement entered into by the son and the adminis- 
trator wherein the son agreed to hold the stock as trustee for the heirs 
of the decedent and made certain other promises with respect to such 
stock. The act of the administrator in maintaining an action for per- 
formance of the agreement with the son could be set aside by the heirs 
at law, next of kin and distributees only upon proof of bad faith or fraud, 
since, as administrator, he owed a duty to the heirs at law of the decedent 
to collect the assets rightfully belonging to decedent. 


Claim for Support Against Estate 
Taylor v. George, California District Court of Appeal, Third District, 
Civ. No. 7573 


‘An unmodified award against the husband in a divorce decree of a 
specified sum to be paid to the wife by the husband for maintenance 
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of their minor child until it attains the age of majority or becomes self- 
sustaining, does not automatically terminate upon the death of the 
husband when the term for which said payments are allowed has not 
expired. The wife is entitled to allowance of her claim against the 
estate of the husband for such maintenance payments, notwithstanding 
the fact that the husband in his will stated that he was leaving insur- 
ance for his child and therefore made no provision for the child in his 
will. 


Executors’ Commissions 


Estate of Honig, N. Y. Surrogate’s Court, N. Y. County, 121 N. Y. L. J. 2114 


Executors were not entitled to commissions on the full value of an 
asset pledged to secure a loan, but were entitled to commissions only 
on the decedent’s equity in the property received. 


Discretion of Administrator 


Estate of Kwasnek, N. Y. Surrogate’s Court, Bronx County, 121 N. Y. L. J. 2099 


The court will refuse to interfere with the administrator’s judgment 
and discretion as to the commencement of legal proceedings involving 
shares of stock which such administrator believes were subject to a 
valid gift by the decedent to his widow. The removal of the adminis- 
trator is not necessary in order for the son of decedent to initiate an 
action on his own behalf in the proper court to annul the alleged owner- 
ship by decedent’s widow of the shares of stock. 


Surcharge of Trustees 


Buder v. Fiske, U. S. Court of Appeals, Eighth Circuit, No. 13,595 


Trustees of an estate were surcharged with the value of 600 rights 
to subscribe for stock in a corporation which they sought to retain as 5 
per cent commissions for distribution by them as trustees of 12,000 such 
stock subscription rights. The contract entered into by all the parties 
interested in the trust, whereby this 5 per cent commission was agreed 
to be paid to the trustee, was vitiated by reason of the fact that the 
same persons were counsel for remaindermen of the trust and were 
trustees of the trust, and, their interests being conflicting, the trustees 
did not inform the remaindermen of such conflict in interest prior to 
execution of the contract for the commissions. Furthermore, the trustees 
were under a duty to turn over this corpus, consisting of the stock sub- 
scription rights, to the remaindermen unimpaired by any act of theirs. 
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Death of Trust Remainderman 


In re Spangenberg, N. Y. Surrogate’s Court, King’s County, 121 N. Y. L. J. 1854 


A daughter of testator, who had a vested remainder interest in a 
trust corpus, died after testator but prior to the life tenant. The estate 
of such daughter therefore has a vested remainder interest in the daugh- 
ter’s share of the corpus with enjoyment of possession postponed until 
the death of the life tenant. 


Gift of Trust Income by Implication 


Estate of Robinson, N. Y. Surrogate’s Court, N. Y. County, 121 N. Y. L. J. 1870 


‘A trust was created for the lives of decedent’s brother-in-law and 
niece. The will provides that if either of said beneficiaries should pre- 
decease decedent, the entire net income should be paid to the survivor, 
and if both beneficiaries predecease decedent, the trust should not be 
effective. Both income beneficiaries survived testator, but only the 
niece survives at present as income beneficiary. The plain tenor of the 
will is to provide the surviving beneficiary with the trust income whether 
the death of the other beneficiary should occur before or after the death 


of decedent. The court holds that the will contains a gift of implication 
of the entire net income to the surviving income beneficiary. Obviously 


decedent did not consciously omit mention of the contingency which 
occurred. 


Right to Trust Income 


Rothwell v. First National Bank of Boston, Massachusetts Supreme Judicial 
Court, April 28, 1949 

Testator provided in his will that “any and all of the gifts hereunder 
to my son shall be contingent upon his making payment of his note of 
approximately Eighty-Four Thousand Dollars which I have assigned to 
The First National Bank of Boston under a trust agreement made with 
me.” The residue of the estate under the will was placed in trust, with 
payments of income to be made to the son and others, and with the 
following provisions: “Any income payable to my said son shall first be 
applied toward any interest due on the obligation above referred to,” 
meaning the note referred to. Under the trust agreement executed by 
the testator with the trust company, such trust including the note of the 
testator’s son, the testator provided that “part of the income actually 
received by the Trustees from the said note of his said son, shall be paid 
over to the Donor’s said son after assuming its proportionate share of. 
the expense of administering this trust.” Income payable to the son 
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under the provisions of the will had been applied toward the son’s obli- 
gation by payment thereof to the trustees who held the note under the 
trust agreement. The question now is whether, as a result of such 
application of income under the will, the son is entitled to the income of 
the trust under the inter vivos trust agreement. The court held that the 
income so paid by the trustees under the will to the trustees tinder the 
trust agreement is “income actually received by the Trustees from said 
note of his said son” and therefore is to “be paid over to the donor’s 
said son after assuming its proportionate part of the expense of adminis- 
tering this trust.” There is no requirement in the trust that the income 
received from the note should be paid by the son himself. The son 
therefore was entitled to the income under the trust. 


Implication of Gift 





Brock v. Hall, California Supreme Court, S. F. No. 17,625 


In ascertaining the intent of a settlor of an inter vivos trust, the 
court is not limited to determining what is meant by any particular 
phrase, but may also consider the necessary implication arising from the 
language of the instrument as a whole. There is no reason for treating 
wills differently from inter vivos transfers in trust with respect to the 
implication of gifts. The rule permitting the court to construe a will 
as giving rise to a gift by implication is equally applicable to inter vivos 
trust instruments. 


United States Savings Bond Ownership 





Brown v. Vinson, Tennessee Supreme Court 


While there is a division of authority as to whether a gift inter vivos 
of United States war savings bonds Series E is effective by physical 
delivery, the weight of authority seems to be that such a gift by delivery 
only with appropriate words indicating an intention to give, but with- 
out registration of ownership or re-issuance of the bonds in the name 
of the donee, is not effective, since it is inviolation of the United States 
Treasury Department Regulations and provisions under which the 
bonds were issued. Although the exact question has not been deter- 
mined in this jurisdiction, the court is in accord with the weight of 
authority. Therefore, bonds in the name of the decedent as registered 
owner form part of his estate and do not pass to persons to whom he 
delivered the bonds in an attempted gift inter vivos. 

















TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Decedent’s Claim Against Prior Estate 





Estate of E. H. Beggs v. Commissioner, U. S. Tax Court, 13 T. C. No. 17 


Decedent, who was granted under her husband’s will the income for 
life from his residuary estate, was also the executrix of his estate. She 
held a claim against her husband’s estate for $10,000 which she had 
loaned him in his lifetime. As a creditor of his estate she chose not 
to collect this $10,000 debt due her from the estate but elected instead 
to receive the net income from the estate. At her death in 1945, the 
claim for $10,000 was barred by the statute of limitations. The entire 
assets of the husband’s estate were distributed to his daughter as the 
remainderman under his will and no deduction was made for the $10,000 
claim. It was held that the $10,000 was not deductible in decedent’s 
gross estate under section 811 (a), I. R. C., because it had no value at 
the time of decedent’s death, being barred by the statute of limitations. 
It was held further that the $10,000 is not includible in decedent’s gross 
estate under section 811 (c), I. R. C., as a transfer to her daughter to 
take effect in possession or enjoyment at or after decedent’s death. 


Estate Tax: Charitable Bequests 





Estate of George H. Moses v. Commissioner, U. S. Tax Court, 8 T. C. Memo. 
Docket No. 19640 


Decedent’s will provided that the residue of his estate be placed in 
trust “to pay the net income and so much of the principal part thereof” 
as the trustee should find necessary to or for the benefit of decedent’s 
widow. The trustee was also to deliver bequests of stock to certain 
relatives and to make bequests to four charities. The latter were 
claimed as deductions, but were disallowed by the Commissioner on the 
grounds that the amounts to be set aside for the wife were incapable of 
being stated in definite terms of money and some of the principal might 
be used for the wife’s benefit and therefore no reliable appraisal of the 
value of charitable bequests could be made. However, the state su- 
preme court in interpreting the will stated that the intent of the decedent 
was to maintain his widow in a manner consistent with her standard 
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of living during the decedent’s later years. In view of the evidence it 
was held that in all probability the charitable bequests would not be 
touched in order to maintain the widow and such bequests were deduc- 
tible for estate tax purposes. 


Estate Tax — Contemplation of Death 





Ten Eyck et al, Executors, v. United States, U. S. District Court, Northern 
District of New York, Civil Action No. 3085 

Decedent, who died in 1944, transferred to his son in 1939 shares of 
stock in a corporation organized to operate a farm. Decedent had 
operated the farm at a loss and desired to transfer it to his son, who had 
been trained at school in farming operations. Pursuant to an agreement 
between them, decedent transferred all of his interests in the farm to a 
corporation in return for stock. At the same time, he transferred a part 
of his shares to the son in return for the payment to him of $15,000, 
and transferred the balance of his shares to the son as a gift. Decedent 
wanted his son to have a stake in the business, which was the reason 
why he wanted the payment of $15,000 made to him. With a stake in 
the business, he felt that the son’s interest and efficiency in connection 
with its operation would be increased. The transfers are held not to 
have been made in contemplation of death. . Therefore, no part of the 
value of the shares is includible in the gross estate. 


Insurer Not Liable for Estate Taxes on Insurance Proceeds 





In re M. W. Tuttle, Executor (Estate of B. Zahn), New York Court of Appeals, 
July 19, 1949 

The entire proceeds of an insurance policy on decedent’s life was 
paid to the beneficiary, in 1937. In 1940, upon a reaudit of the estate, 
the amount of the policy was included in decedent’s estate for Federal 
estate tax purpose and a deficiency was assessed. The beneficiary died, 
destitute, in 1940, having previously dissipated the funds of the policy 
received by her and in 1945 the executors took action to have that portion 
of the Federal estate tax allocable to the policy of life insurance charged 
against the insurance carrier, under Sec. 124 of the Decedent Estate Law 
(the apportionment statute) , and Sec. 827 of the Internal Revenue Code. 
Sec. 124 provides that the executor may recover the proportionate 
amount of the tax from “whomever is in possession” or from the “persons 
interested in the estate.” It is held that a “person interested in the 
estate” can only mean a person who has a “beneficial interest in the 
estate and who expects to share, or has received a share of assets left 
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by the decedent,” either as transferee or trustee. An insurance. com- 
pany does not come within this definition. The executor cannot, there- 
fore collect the allocable portion of the tax from the insurance company 
under the apportionment statute. 


Gratuity Fund Benefit 





Estate of Max Strauss, U. S. Tax Court, 13 T. C. No. 21 


Decedent was a member of the New York Stock Exchange. The 
members are required by the constitution to pay $15 to the trustee of a 
fund of the Exchange upon being admitted to membership and to make 
a voluntary gift of the same amouni upon the death of any member of 
the Exchange. Upon proof of the death of any member, the Exchange 
is pledged to pay, out of the moneys so collected, the sum of $20,000 
to certain beneficiaries designated in the constitution. Failure to con- 
tinue as a member until death results in the termination of all rights in 
the fund. Decedent’s widow was paid $20,000 by the trustees of the 
fund at decedent’s death. It was held that since there was no element 
of risk-distributing or risk-shifting present in the provisions of the 
gratuity fund the amount received by decedent’s widow is not insur- 
ance within the scope of section 811(g), Internal Revenue Code. 
Helvering v. Le Gierse, 312 U. S. 531. 


Release of Marital Rights Not Sufficient Consideration 





Commissioner v. Estate of Barnard, U. S. Court of Appeals, Second Circuit, 
No. 184 

Donor and her husband entered into a separation agreement which 
provided for the payment of $50,000 by donor to the husband in return 
for his relinquishment of any claims to her property. The agreement 
further provided that, in the event of a decree of divorce, the provisions 
of the agreement might be embodied in the decree, provided that they 
should not be altered thereby in any manner. Upon execution of the 
agreement, donor paid the $50,000 to the husband. At the same time, 
the parties entered into an oral agreement providing that, if donor should 
obtain a divorce, she would pay an additional $50,000 in a trust fund 
previously established by her for the benefit of her husband. Subse- 
quently, donor obtained the divorce and paid the additional $50,000 
into the trust fund. While the terms of the separation agreement pro- 
viding for the $50,000 payment were incorporated into the divorce decree, 
no mention was made of the oral agreement providing for the payment 
of the additional $50,000. 
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It is held that both $50,000 payments are subject to gift tax. The 
release of marital rights is not regarded as sufficient consideration to 
avoid the imposition of gift tax, regardless of whether the transaction 
involved an antenuptial settlement on a separation agreement. Here, 
there was no judgment debt upon which to predicate any liability on 
the part of the donor, since the payments were made independently of 
the divorce decree. In reaching this decision the Court of Appeals over- 
ruled the Tax Court, which had held that $50,000 payment incorporated 
in the divorce decree not taxable, while holding the additional $50,000 
payment not so incorporated subject to tax. The Tax Court considered 
that there was sufficient consideration to prevent the first payment from 
being taxed, but felt that the element of consideration was lacking as 
far as the second payment was concerned. 


Executor’s Commissions 





Alice K. Larkin Estate, U. S. Tax Court, 13 T. C. No. 23 


Executor’s commissions, although neither awarded by decree nor paid, 
were held deductible from gross estate, the amount claimed being a 
reasonable estimate of the amount allowable by the laws of the juris- 
diction in which the estate is being administered. It is well settled 
that expenses of administration, including executors’ commissions are 
deductible in computing the net estate for the purpose of Federal estate 
tax before they have been paid or allowed by the Court having jurisdic- 
tion of the estate, provided such expenses are a reasonable estimate of 
the amount allowable under local law. 


Payment of Tax on Community Income as Contribution to 
Joint Estate 





Estate of Burrell v. Commissioner, U. S. Court of Appeals, Ninth Circuit, 
No. 12,011 

Decedent and his wife kept community income in a joint bank ac- 
count. Decedent’s wife filed separate income tax return for the years 
1941, 1942, and 1943, in which she reported one-half of the community 
income. After his death in 1943, she paid the taxes which were due: 
under those returns. It is held that in determining the value of the 
joint bank account to be included in decedent’s gross estate, no part of 
the account could be omitted on the basis of the wife’s claim that the 
taxes paid by her constituted a contribution to the jointly held property 
under Code Sec. 811 (e) (1). 











Deposit Insurance 


EDUCTION of the insurance 

assessment against the de- 
posits of member banks is opposed 
by the Federal Deposit Insurance 
Corporation. The current rate of 
assessment, 1/12 of 1 per cent of 
deposits, was fixed by Congress in 
the Banking Act of 1935 and brings 
in approximately $120 million a 
year. 


In its annual report, the FDIC 
declares that stockholders have in- 
vested insufficiently in the bank- 
ing business and, therefore, greater 
reliance must be placed on the in- 
surance fund as a cushion to meet 
contingencies. Accordingly, it is 
inferred, the insurance reserve fund 
must be kept at a sizeable level. 


Adequacy of capital, states the 
FDIC, is one of the conditions 
requisite for the proper perform- 
ance by the banking system of its 
role in the maintenance of pros- 
perity and stability. If capital 
cushions become too thin, the 
banks may not be able to com- 
pletely perform their function; 
many institutions may be unable 
to assume the risks which are in- 
herent in acquisition of the volume 
and kind of bank assets needed to 
maintain a reasonable growth in 
deposits. 


The FDIC fund is now slightly 
over $1 billion. However, the 
agency points out that the fund is 


INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 





by no means as adequate as was 
formerly thought, since deposits of 
insured banks increased very rap- 
idly as a result of war financing. 
The level of bank deposits is now 
more than three times the amount 
outstanding when the insurance 
plan was effected. At that time, 
the insurance fund—which was 
then supplied by the Treasury— 
was equal to about 2 per cent of 
deposits of all insured banks. To- 
day, after repaying the Treasury’s 
investment, the ratio is only 
7-10ths of 1 per cent. 


The FDIC wants the banks to 
be adequately prepared for any 
developments which might arise as 
an aftermath of the wartime and 
postwar inflation. 


Taxation 


Changes in the tax structure are 
recommended by Emil Schram, 
President of the New York Stock 
Exchange. In a study, “Jobs and 
Taxes,” presented to members of 
Congress, the Exchange points out 
that the market for equity capital 
has been deteriorating under the 
impact of a faulty tax structure. 
It also remarks that “a steady and 
ample flow of private capital is 
necessary if job opportunities are 
to be provided on a scale propor- 
tionate to the requirements of our 
expanding national life.” 


Principal recommendations of 
the study are: 
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1. An immediate attack on the 
problem of the double taxation of 
dividend income by revising the 
law to permit individuals to de- 
duct from their income tax liability 
an amount equal to 10 per cent of 
dividends received on common 
stocks, with the further recom- 
mendation that the amount of the 
tax credit be increased in subse- 
quent years. 


2. A change in the law to permit 
capital losses to be offset against 
ordinary income to the extent of 
$5,000 in the year in which such 
losses occur plus an equal amount 
in each of the five carry-over years. 
(The present law allows an offset 
of $1,000 in the year in which a 
loss occurs plus $1,000 in each of 
the five carry-over years.) 


8. The application of a flat 10 
per cent tax upon long-term capi- 
tal gains. (Under the law as it ex- 
ists, long-term capital gains taxes 
range from approximately 10 per 
cent when the taxpayer is in the 
lowest taxable income bracket to 
a maximum of 25 per cent.) 


4. A reduction to three months, 
from the present six months, in the 
length of time an asset must be 
held before realized gain is taxed 
as a long-term capital gain. 


A limited tax credit on dividend 
income is suggested as a ready 
method of partially eliminating 
serious tax injustice and encourag- 
ing equity investment. This ap- 
proach, in effect, involves a return 
to the tax treatment accorded divi- 
dends in the United States be- 
tween 1918 and 1936. A similar 
approach to the problem was re- 
cently adopted in Canada, where 
a 10 per cent tax credit for divi- 
dend income was instituted. 
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The study declares that people 
of moderate incomes would enjoy 
the larger proportional reduction in 
the rate of tax paid on dividend 
income. It is stated that in the 
lowest brackets, where combined 
normal and surtaxes take nearly 
20 per cent of additions to income, 
the tax on dividends received 
would be cut in half. 


For 1948, common stock divi- 
dends subject to personal income 
tax are estimated at roughly $6 
billion. Estimated maximum re- 
duction in Federal tax receipts, as 
the result of a 10 per cent credit, 
would be approximately $600 mil- 
lion. However, in this connection, 
the report comments that there 
might be no loss in revenue; the 
tax credit would tend to increase 
the amount of taxable income at 
the personal level by encouraging 
larger dividend distributions. 


Combined high corporate and 
personal taxes levied on corporate 
income leave little incentive for 
present-day savers, or inducement 
to invest in common stocks by 
those who have accumulated sav- 
ings in the past. The advantage 
of the credit on dividend income 
would be the stimulation of equity 
investment. And this, points out 
the study, is imperative if indus- 
try is to show a growth corre- 
sponding to the expansion in the 
labor force. 


Banking 


According to the annual report 
of the Federal Reserve Board, the 
banking system has emerged from 
the long period of inflationary pres- 
sures “exceptionally well equipped 
to meet changed conditions.” Al- 
though loans were close to record 
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volume in early 1949, non-risk as- 
sets such as cash and Governments 
comprised about two-thirds of all 
assets of commercial banks; also, 
volume of speculative loans is esti- 
mated at a materially smaller level 
than has been the experience in the 
past. Mortgage loans, which have 
expanded rapidly on the basis of 
high property values, are generally 
on a better amortization basis than 
was previously customary. Fur- 
thermore, a large portion of mort- 
gages are insured by Government 
agencies. 

Today, more than ever before, 
the Federal Reserve System itself 
is also better equipped to meet the 
credit needs of the economy in a 
period of downward readjustment. 
The report observes that, through 
open market operations, the Sys- 
tem has virtually unlimited means 
of supplying the money market 
with additional reserves, should 
conditions so require. 


The Reserve Banks now hold 
about $23 billion of gold certificate 
reserves, only half of which are 
currently needed to meet gold re- 
serve requirements. Accordingly, 
the System could more than double 
its note and deposit liabilities. In 
this connection, it should also be 
observed that the Banking Act of 
1935, by removing some of the 
technical limitations on the lend- 
ing functions of the Reserve Banks, 
has placed them in a position to 
lend to member banks on any as- 
sets considered to be acceptable as 
security for advances. This per- 
mits a liberal lending policy on the 
part of Resérve Banks. Further- 
more, the Reserve Banks have au- 
thority to make working capital 
loans to business and industry 
when other credit is unavailable. 
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LANGUAGE IS 
LUCRATIVE 


e Money talks — it talks 
big salaries in better jobs 


for you —if you’ve mas- 
tered a foreign language. 

Start today at Berlitz. 
Rapid progress, correct 
accent. Spanish, French, 
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On the other side of the picture, 
as opposed to substantial powers 
of credit expansion, the Reserve 
Board claims that the System 
lacks adequate means of coping 
with a recurrence of strong infla- 
tionary pressures. It points out 
that this country has a virtually 
unlimited potential for further in- 
crease in deposits in bank reserves, 
as well as for a more rapid use of 
money. It feels, therefore, that it 
should be vested with additional 
powers which would enable it con- 
trol such inflationary tendencies as 
might develop in the future. 


Bank Earnings 


Speaking before the West’ Vir- 
ginia Bankers Association, Profes- 
sor Marcus Nadler of New York 
University called attention to the 
banks’ earnings picture. Just as 
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industry is confronted with the 
problem of lowering costs of pro- 
duction, states Professor Nadler, 
the banks of the country find them- 
selves faced with the same prob- 
lem. 

The need for earnings on the 
part of the banks is great, and the 
recent decline in money rates has 
further intensified the problem. It 
would be inadvisable, observes 
Professor Nadler, for monetary au- 
thorities to lower interest rates be- 
low the present level. Such a move- 
ment, he notes, might force some 
institutions to seek an outlet for 
their funds in assets which may 
not be considered particularly 
suited for commercial banks. 

If the rate of return on medium 
and long-term Governments con- 
tinues downward, the quality of 
bank assets might tend to deterio- 
rate. Many banks, finding the re- 
turn on Governments unsatisfac- 
tory, might endeavor to increase 
their earnings through the acquisi- 
tion of other securities which have 
a greater risk factor than Treasury 
obligations, and whose _ general 
marketability is also inferior. In 
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addition, some might also be forced 
to buy mortgages of a type which 
could involve future trouble—par- 
ticularly when the cost of con- 
struction decreases and more good 
homes are available for sale. 


Mortgage Loans 

The rising rate of delinquency in 
mortgage loans is a chief source 
of concern to state supervisory of- 
ficials responsible for the welfare 
of savings and loan associations. 
Edward H. Leete, New York State 
Deputy Superintendent of Banks, 
discloses that the first eighty ex- 
aminations of associations in his 
state showed rising delinquencies in 
42 cases, no change in 15, and 
fewer delinquencies in 24 reviews. 
In twelve out of fourteen other 
states surveyed, he adds, super- 
visors were concerned over increas- 
ing delinquencies. 

Another source of concern is the 
inadequate liquidity of savings and 
loan associations. The same eighty 
examinations in New York State 
revealed declining liquidity ratios 
in 56 cases, while only twenty-four 
showed an improvement. 
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ONG AGO, he’d planned the year, the 
day, the hour of his retirement. 


But now, a year beyond that date, 
his desk is still open . . . the weekday 
trout still in the brook. 


A lot of years are getting away from 
a lot of people . . . because they don’t 
have a plan which helps them save 
money regularly. 


But there are people who are mak- 
ing the most of the years, by invest- 
ment in United States Savings Bonds. 


It’s an easy, automatic way of insur- 
ing a financial future, thanks to two 
simple, automatic plans: 


1.The Payroll Savings Plan, at 
the firm where you are employed. 
You get a bond just as often as 
you like. 


2.1f not on a payroll, join the 
Bond-A-Month Plan at your bank. 


Don’t let another year—another mo- 
ment—escape you. Sign up today. 


Giitémitic. Aaving is Aune saving 
US. Sant Bde” 


Contributed by this maga- 
zine in co-operation with 
the Magazine Publishers of 
America as a public service. 
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After this, the pencil rendering is carefully inked in, as you see here. 


STEP BY STEP... 


that’s the way it’s done successfully! 


S YOU CAN SEE, Chic Young goes 
through many steps to arrive at 
a finished cartoon. 

And Chic Young, together with 
other smart Americans, will tell you 
that the step-by-step method is the 
easiest, surest way of doing any- 
thing worth while. 

Particularly, saving money. 


One of the easiest and surest ways 
to set aside money is to buy U.S. 
Bonds the step-by-step method— 


Set aside a regular amount week 
after week, year after year. 


Get started now. Get Bonds 
through Payroll Savings or at your 
bank or post office. 


AUTOMATIC SAVING IS SURE SAVING—U. S. SAVINGS BONDS 


Contributed by this magazine in co-operation with the 
Magazine Publishers of America as a public service. 
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